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Profs Denied Tenure
by Linda Rawson
Professors Nancy Erickson, Richard
~ Harbus and Dean Marshall Lippman have
u: been denied tenure by the Board of
8 Trustees after a recommendation of tenure
E by the faculty.
As defined by the "Principles of Rank
and Tenure", tenure is "the right to hold
one's teaching position and not to suffer
loss of such position ... " The "Principles"
further state NYLS grants tenure to
those faculty members "who, in the
judgement of the Dean and the Board of
Trustees, have proved their competency in
teaching and who show continued promise
of professional growth."
The year 1969 marked the dawn of the
Pr"!sldent Gerald Ford and NYLS Prof. Myres McDougal approach the law school's
tenure system at NYLS, with the formulacampus just prior to Mr. Ford's Jeffords lecture - Se-~ complete text on page 3.
tion of the first "Principles of Rank and
Tenure". Initiallv, Li; •.: Tenure Committee
was composed
al! r.rofessors who had

-g:

EQUITAS Wir1s Journaiism Award

By Jm•ah Triebwasser
Columbia University's Scholastic Press Association awarded EQUITAS its 1978
First Place Medalist Award for outstanding student journalism. The award, considered
the most prestigious in the field of university newspapers, was received at the end of last
semester.
The Medalist ranking, according to
the Association, is granted to publications
selected from the Columbia competition's
.,,
first place rating. This honor, the Associa[
tion's highest ranking, is based on ''those
~
intangible qualities which become evident
~
to the judges which could be characterized
~
as the 'personality' of the entry."
EQUITAS achieved First Place rank- ing by. earning 900 quality points out of a
possible perfect score of 1,000. News and
feature content and coverage garnered 225
points out of 250; writing and editing 350
out of 400 and graphic design 325 out of 350.
News Briefs, Spraggins Interview
Applauded
In the news and feature area, Columbia labeled the EQUITAS "News in Brief'
section as "noteworthy" and "a service to
the entire school."
Feature articles, such as the Legal Art
series by Copy Editor Emeritus Rob
Editor Jonah Triebwasser with award.
Fraser and the Rosenberg Atomic Spy
series by Alan Rosenberg, were cited as nalism where verbosity is often rampant).
examples of "penetrating pieces" of law Many of the articles offered "a fine sense of
school journalism. Singled out for particuhumor", such as "Courses at Aaron Burr"
lar praise was the faculty profile of NYLS by Associate Editor Emeritus Richard
Alumna Prof. Marianne Spraggins by Grant.
EQUITAS Copy Editor Linda Rawson.
Graphics and Design Praised
Editorials: "Let Reader Beware!"
The printing graphics and layout, the
EQUIT AS editorials, according to work of the Editor-in-Chief, Managing EdColumbia, follow a good argumentative
itor Emeritus George Schwartz and Prodline, "just as any lawyer would present." uction Editor Emeritus Rick Ceresia were
Cited as an example of the excellence of the praised as exceptionally orderly and funcsubstantive arguments EQUITAS pre- tional. Columbia found good efforts in all
sented was the "Money Blackout" editorial areas of general design, front page design
appearing in the October, 1977 issue.
and typography.
Columbia said that "very little is not
Columbia was critical of the EQUIcovered in those editorials. Let the Reader
TAS style ofusing primarily one-line headbeware!" They went on to say that the lines and of using two headline typestyles
thematic thread in the editorials of "rea- in the paper. They suggested that, in the
soning values" was strong and underscored
future, only a sans serif typeface be used
an adherence to plan and purpose.
for all headlines. (Examples of sans serif
Aaron Burr: "A fine sense of humor"
headlines are the headlines on page one of
Overall, Columbia University found this issue.)
that EQUITAS articles were "clean and
EQUITAS photography also came in
surprisingly tight" (a compliment in jour(Continued on pa~e 5)

=

of

been at NYLS for a period of five years or
more. The "Principles" have been revised
several times since then, the most major
revision occuring in 1975 when the "Principles" were effectively rewritten to comply
with the ABA and AALS- accreditation
standards. The AALS assisted the school
in reformulating its- tenure system. The
effect of the changes was to give a greater
role in tenure recommendations to the
Dean and the Faculty. The AALS bylaws
state, "experience in the law school world
has slJown that a competent faculty is best
assured by the faculty's exercise of a substantial degree of control over decanal and
faculty appointments or changes in faculty
status" and the ABA standards echo these
guidelines. As a result of the increased role
of the Dean and faculty some members of
the Board of Trustees resigned in 1975.
(Continued on page 8)

Attorney General Griffin Bell
Speaks at 1978 Commencement
by Scott Batterman
While protesters marched outside, chanting "Free the Wilmington 10," Attorney
General Griffin B. Bell spoke and New
York Law School held its Eighty-Sixth
Commencement Exercises.
The graduation of the Class of 1978
took place Sunday, June 4, at 2:00 in the
afternoon, in spacious A very Fisher Hall at
Lincoln Center. Most of those present
agreed that the ceremony was brief, wellorganized and a distinct improvement over
last year's graduation held in the much
smaller Alice Tully Hall, next door.
After the exercises were officially
called to order by Dean E. Donald Shapiro,
an invocation was made by Eugene Callender, D.D. and President of the New York
Coalition, which made brief mention of the
Wilmington 10. The national anthem, sung
by Leslie Luxemburg, followed.
Thornton Praises Dean
Dr. John V. Thornton, Chairman of the
Board of Trustees then gave the official
greeting in a speech lavishly praising "the
dynamic leadership of Dean E. Donald
Shapiro," who was referred to as "the Lorenzo the Magnificent of the Renaissance of
New York Law School" and the "only
known case ofaJewish Whirling Dervish."
Dr. Thornton remarked, "I have concluded
.the 'E.' stands for Exhausting."
Thornton also praised the recipients of
the honorary
degrees
at the Commencement as being "as distinguished
a group of men as has appeared" at
any such ceremony.
He referred to
one, Judge Damon J. Deith of the United States Court of Appeals for the
Sixth Circuit, as "one of the leading jurists
in the country," and remarked that the
Judge and Dean Shapiro "were colleagues
in some of the civil rights struggles" in this
country.
He praised Commencement Speaker
Griffin Bell as one who "comes to the position of Attorney General with training

equalled by few of his predecessors.'' He
was "also assured that Judge Bell does not
entertain certain heretical views concerning lawyers mentioned by another Georgian in the Admininistration. This other
Georgian shall remain nameless, but I understand his brother runs a gas station."
Erwin N. Griswold, another honorary
degree recipient, and both a former Solicitor General of the United States and a former Dean of Harvard Law School, was
praised by Thornton for graduating during

Attorney General Griffin Bell

his unequalled twenty year tenure at Harvard
"many great leaders, scholars, lawyers and
judges ... and also Dean Shapiro."
Dean Shapiro then took the podium to
congratulate the Class of 1978 for being "by
all criteria of measurement the highest caliher of students ever graduated at New
York Law School. You have been great
students," he continued, "and we trust that
in the past three or four years we have
done you no harm ... and maybe even a little
good."
(Continued on page 7)
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LAW SCHOOL OFFERS WORKSHOP
ON NEW MEDIA DEVELOPMENTS
At the close of the Spring Semester
the Communications Media Center at the
Law School played host to a workshop on
"Emerging Issues in the Law of Mass Communications."
This brought
together
speakers from the Federal Communications Commission, the Copyright Office,
the Federal Trade Commission and private
practice. Their presentations dealt with a
number of recent developments in the
regulation and judicial doctrines affecting
radio, television, cable television, and satellites.
According to Professor Michael Botein, "This was a very intimate kind of

Dean appointed to
Education Committees

operation, since, as a workshop, it was
designed for only a couple of a dozen participants. Things seemed to go very well,
and by the end of the first day it was hard to
tell the difference between the speakers
and the participants. All ofus ate together,
spoke together and caucused together for
two days in a row; by the end ofit, we were
all pretty well exhausted, but we all had
learned some new things."
Under discussion was the law's effects
on such diverse topics as radio, television,
cable television, multipoint distribution
systems, private microwave carriers, private line carriers, interconnection, domestic satellites, ground stations, and fiberoptics.

NYLS Dean E. Donald Shapiro has
been appointed Chairman of two committees engaged in evaluating educational
institutions.
At the request of the University of
Florida's Dean Joseph R. Julin, Chairman
of the Council of the Section of Legal Educ.
cation and Admissions to the Bar of the
American Bar Association, the Dean has
been asked to chair a committee which will
be reviewing the structure and organization of law schools approved by the ABA
which are not affiliated with a college or
university. "I think I was picked," suggested Dean Shapiro, "because I am Dean
of one of the few law schools that is nonaffiliated but has all the accreditations."
Dean Shapiro has also been asked by
the New Jersey Board of Higher Education to serve on their Executive Committee
"'*'f -g: of the Commission to Study the Mission,
~Financing, and Governance of the County
Colleges. In addition, he has been asked to
~ act as Chairman of the Commission's Task
2. Force on Finance.
Dean Shapiro told EQUITAS that he
has "been involved in similar educational
evaluations for the ABA and the AALS
(American Association of Law Schools)."
In dealing with these tasks, he remarked
that, "My basic philosophy is to see that
whatever is done, is done with quality. I
feel there is an equality oflabor - a lawyer
should be a good lawyer, and a plumber
should be a good plumber."
"I think," he continued, "in our soAssociation and a single practitioner with a
ciety,
too often we tend to stratify labor.
general corporate practice, Lester Wallman, partner in the firm of Wallman &
Kramer, a prominent member of the matrimonial bar, Rona Shays, a partner in the
firm of Rosenthal & Shays, matrimonial
attorneys, Harvey Lippman, senior associate with the firm of Kronish, Lieb,
Shainswit, Weiner & Hellman, general
practitioners,
and Rosina Abramson,
counsel to Carol Bellamy and wife ofNYLS
CASEBOOKS
Professor Jeffrey Glen. Clients were
played by Debbie Medina, Phyllis Harbus,
TEXTBOOKS
Judy Goldenberg and several acting students. Rae Baskin was Team Coach.

Regional Client Counseling at NYLS
The annual LSD/ ABA Regional Client
Counseling Competition was held at NYLS
this spring. The Client Counseling Competition is a unique event, one of the few
times during law school that students are
exposed to the lawyer-client relationship
and given some practical experience handling a client who walks into the office.
Eight New York law schools competed in the Regionals each represented by
a team of two. Mary DiCicco and Shelly
Kehl represented NYLS with Judith
Waldman as team alternate. There were
two panels of judges in the morning rounds
with four teams competing on each panel.
Each team met with a pair of clients for a half
hour interview-counseling
session, followed by a 15 minute wrap up between the
student lawyers after the clients left. The
teams were judged on the basis of how well
they handled their clients in terms of eliciting information, handling surprise situations, ethical considerations, and generally
advising them on what their options were,
given their particular set of problems. The
winning teams in the morning rounds competed in the afternoon finals. Hofstra, the
winning team, went on to the National
Competition.
The competition judges were Bernard
R. Selkowe, a single pratitioner with a
matrimonal
practice,
Elaine Rudnick
Sheps, NYLS '67, a partner in the firm of
Rudnick & Sheps, Ernest F. Marmorek,
NYLS '57, Secretary of NYLS' Alumni

6

Dean E. Donald Shapiro
This is a wrong thing to do. All labor has
dignity."
In particular, he remarked that he
especially deplores "ripping off the students' time and money. What I call 'holding:' just having them in an institution for
two or four years and giving them nothing.
Like saying you're in favor of open admissions, but doing nothing about giving them
a quality education."
Student Wins Award
Second-year student Anita Dichter submitted a research paper on animal rights in
a writing competition for the Boston College Environmental
Law Review. The
paper won its author $100.00 and an additional $100.00 was donated to the Animal
Fund on her behalf.

The Official
Bookstore of NYLS

e

e
e DICTIONARIES

e

e LAW CASSETIES
e RESTATEMENTS_
e REVIEW BOOKS

AND ALL OTHER SCHOOL NEEDS

**NOW AVAILABLE**

NYLS T-Shirts!
ONLY AT

Vlvitar XC-3
Vlvitar
Efectronic
Flash
MODEL 265
MODEL 283
MODEL 273

Vivitar Elec. Flash
Aux. Telephoto Lens

C.D.C

6 PIECE OUTFIT

Adapter
Gadget Bag

$189.78

VIVITAR 600
POCKET KIT
POINT AND SHOOT WITH
BUil T IN ELECTRONIC FLASH
SPECIAL PRICES

ASSOC/A TION OF NYLS RECEIVESA
PERCENTAGE OF GIL'S BUSINESS

$27.78

MOST VIVITl\R LENSES AVAILABLE AT SPECIAL PRICES

SPECIAL SALE
PRICES ON ALL
VIVITAR LENSES

FOR THE LOWEST PRICES
ON ALL
PHOTOGRAPHIC EQ.

CALL -226-1014

SEE US FOR ALL OF YOUR PHOTOGRAPHIC NEEDS QUALITY DEVELOPING & PRINTING AT DISCOUNT PRICES.
PASSPORT AND 1.D. PHOTOS WHILE YOU WAIT.
CAMERA DISCOUNT CENTER -

*********************
SPECIAL NOTE· THE STUDENT BAR

YOUR TRADE IN CENTER

*********************
COME IN, SIT DOWN, RELAX
IN THE BASEMENT OF
47 WORTH STREET
M, J & K COMPANY -

57 Worth Street
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NEW YORK LAW SCHOOL'S JEFFORDS LECTURE

Topic: Freedom of Information and Right to Privacy
Walter M. Jeffords, Jr.
Distinguished Visiting Lectureship
Honoring Judge Charles W. Froessel '13
at
New York Law School
May 23, 1978
The framers of our constitutional form of government
undertook to create a government predicated upon a dual
and, often, contradictory balance between the safety of the
State, on the one hand, and the security of the individual
citizen on the other.
U.S. history may be indexed by citing differing instances of conflict between State "safety" and individual
security, dating as far back as the American Revolution
through the Civil Rights Movement of the 1960's and the
abuse of government powers of the 70's.
In each case, when an apparent polarization became
evident, a responsible Congress, possessing perfectly
laudable legislative intents, initiated-what it perceived to
be corrective remedial measures. New laws were established by men and women of good conscience, and yesterday's conflicts miraculously diappeared. Or did they? ·
Was it not the intention and philosophy of the 14th
Amendment to the Constitution to remove, over one-hundred years ago, all illegal deprivations of civil rights from
minorities in this nation? Was it not the intention and
philosophy of the Social Security Act to guarantee a secured and dignified retirement to the U.S. worker?
And, in more recent history, was it not the intention of
the Privacy Act to protect informational privacy and to
ensure to each individual a measure of control over the
dissemination of information directly affecting his life?
And, was it not the intention of the Freedom of Information Act to ensure the development of an informed public
by mandating that government shall always remain accountable to the people?
Of these latter two, the Freedom of Information Act
and the Privacy Act, I can speak with some authority,
having served as Vice-President and Chairman of the
Domestic Council Committee on the Right of Privacy. I
took that duty seriously.
Among the first things we learned was that, just eight
years following the passage of the Freedom of Information
Act, the Federal Government, itself, was one of the worst
invaders of individual's right to privacy.
Our Commission recommended passage of a privacy
act, which I was later privileged to sign into law in September, 1975.
Unfortunately, for varying reasons, economic, political and others, too often laudable legislative enactments
have suffered perfectly horrible consequences. It is not a
source of pleasure for me to report to you at this time, that
I have concluded such adverse consequences have befallen
the Freedom of Information Act and the Privacy Act.
Prior to the enactment of the Privacy Act in 1975, .
individuals could gain access to government files via the
Freedom of Information Act, provided the records sought
did not fall within one of the Information Act's exemptions.
These .exernptions were broadly drafted and reposed the
agencies with wide discretionary powers.
First, an agency could refuse to release information
deemed to be part of the "internal deliberative processes of
government." Second, an agency could refuse to release
any information, the disclosure of which the agency believed would constitute a "clearly unwarranted invasion of
personal privacy."
This provision led to the nonsensical result of agencies
refusing to disclose personnel and medical files to an individual employed or formerly employed by the agency on
the tenuous grounds that disclosure to the individual
would constitute a clearly unwarranted invasion of the
very same individual's right to privacy.
Third, the disclosure exemptions of the Freedom of
Information Act were entirely permissive, allowing agencies the option to release the data sought by simply ignoring the statute's non-mandatory exemptions.
The operable words within the Act granting this discretionary power to the agencies are, "An agency could
(refuse to release the information)" and the statutory exemption required a finding of a, "clearly unwarranted

President Gerald Ford addresses NYLS Students, Faculty and Alumni
invasion of personal privacy."
A "clearly" unwarranted invasion of personal privacy
is, I suppose, something like "gross negligence." Back at
Yale, we were taught that all human acts were either
intentional or negligent. No doctrine of"gross intentional
acts" exists .... similarly "gross negligence" was considered
an academic misnomer.
Conversely, a mere unwarranted invasion of personal
privacy seems to me to be of equal constitutional invalidity as a "clearly" unwarranted invasion. The subjective
presence (or absence) of the adjective, clearly, cannot form
the basis for the deprivation of a right to privacy.
One of the greatest weaknesses of the Freedom of
Information Act was that it failed to provide an adequate
incentive to government agencies to argue for the private
interest. The Act's other exemptions, generally help the
agency.
For example; the exemption against disclosure protecting agency memorandum containing discussion of
policy matters yet to be decided, is likely to be of great
comfort to government agencies. But in the case of discretionary privacy exemptions, agencies lack any personal
selfish reason to deny disclosure.
The real-party-at-interest, the individual about whom
the disclosures were being made, has no statutory standing to challenge these agency decisions affecting his personal privacy. And even if standing was available, Federal
courts, as you know, are required to give great deference
to agency rulings .. .in this case whether an unwarranted
invasion of personal privacy was (or was not) "clearly"
unwarranted.
The Privacy Act of 1975 was intended to remedy

these, and other problems inherent in the Freedom of
Information Act. The Privacy Act, as originally drafted,
imposed cost, attorney fees and damages, upon an agency
if it released files exempted under the Freedom of Information Act.
Unlike the Freedom of Information Act's non-mandatory privacy exemptions, the Privacy Act, as originally
drafted, prohibited governmental disclosure of any kind
of retrievable information about an individual without
first obtaining prior consent.
The Privacy Act was calculated to remove agency
discretion to deny disclosure of data that only the agency
deemed to oe a "clearly unwarranted invasion of personal
property." So far, so good; but for varying reasons, laudable legislative enactments suffer perfectly horrible consequences.
The original House of Representatives version of the
Privacy Act contained no reference to the Freedom of
Information Act.
The Committee Report on the bill indicates that this
silence on the Information Act was deliberately intended
to alter the Information Act's privacy exemption, by the
elimination of the "clearly unwarranted" standard and by
replacing it with complete protection for any information

about an individual.
However, the Senate included the Freedom of Information Act disclosure exemption in each of its drafts of
the privacy bill. In the compromise that ensued, the Senate bill prevailed.
If the Privacy Act had superseded the Freedom of
Information Act, as was originally intended by the-Privacy
(Continued on page 4)
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Information Act has induced agencies to purge their reCommission, a far greater number of personal govern- cord systems to any great extent. Although the Privacy
mental files would have been protected from disclosure. -Act offered incentives to agencies to reduce the vast aHowever, Privacy Act exemptions were legislatively mounts of personal data, hearsay and just plain gossip
rendered to be subservient to Freedom of Information Act contained within government files, the natural bureaudisclosures.
cratic instinct to retain information has apparently won the
The "clearly unwarranted invasion of personal priv- day.
acy" standard continued, with the then added force of its • Some agencies have gone so far as to reorganize their
statutory position of primacy over individual 'Claims of files in an effort to subvert or avoid Privacy Act requireinvasion.
ments. It has been reported that certain agencies no longCongress chose to subordinate the Privacy Act to the er file sensitive information in "record systems" which are
Freedom of Information Act whenever it perceived a po- identifiable by individual's names or social security numtential conflict between the two. Congress may have as- bers.
sumed that the Information Act struck the appropriate
Record systems, which are not so identifiable, are not
balance between personal privacy and the public's right to covered by the Privacy Act. Congress allowed the Privacy
know.
Act to be publicly turned on and off, like a light switch, by
A review ofrecent history since the passage of the two the agency's selection of internal filing systems. This
acts reveals that the supremacy posture of the Freedom of "loophole" in the law, large enough to drive a Michigan
Information Act, as presently interpreted, cannot and fullback through, has not gone unnoticed by the American
does not protect individual privacy.
bureaucrat.
Fundamental privacy problems are inherent in re- • Another device used by agencies to avoid Privacy Act
posing the Freedom of Information Act as the guardian of requirements is the creation of temporary or informal files.
privacy. Among others, they are:
Certain materials that had normally been placed in per• The Freedom of Information Act is a disclosure stat- manent files are now maintained "informally" and/or
ute ... disclosure is never prohibited. Neither the Freedom "temporarily" in an effort to avoid the creation of files
of Information Act nor the Privacy Act requires an agency subject to Privacy Act regulations. Commentators report
to notify parties that information about him has been re- that, for example, the Department of Justice no longer
quested under Freedom of Information.
maintains permanent files for attorney job applicants.
• Courts interpreting the Freedom of Information Act
Instead, resumes and related correspondence are
exemptions have almost completely ignored privacy in- processed in an informal manner, shuffled from desk to
teresjs. The Act places the responsibility of protecting desk and then destroyed when no longer needed.
individual privacy in the wrong hands - with the govern- • The Freedom of Information Act is only applicable to
ment agency rather than the individual.
the Executive Branch of government. Congress excluded
• Governmental information collection procedures, con- itself and its governmental arms ... such as the General
templated to be massively reduced after the passage of the Accounting Office (GAO).
Privacy Act, have remained constant and/or have inIndustriously clever bureaucrats did not fail to note
creased during the past four years. The Privacy Act re- that disclosure could be avoided by the establishment of
quired that agencies collect information, "to the greatest "data havens" for agency information in a filing system
extent practicable", directly from the subject individual maintained within the Legislative Branch. In his treatise,
and further required agencies to give to each subject in- at Volume 10 of the John Marshall Journal of Procedure
dividual a "Privacy Act statement."
and Practice, titled, "Agency Implementation of the PriThese written statements would serve to apprise the vacy Act and the Freedom of Information Act" at page
individuals of (a) their right to request corrections to any 490, Professor Belair noted:
portions of the collected data; (b) the agency's presently
" ... It is reported that HEW personnel no longer acintended use of the collected data and (c) of the agency's cept possession of copies of General Accounting Office
decision to adopt (or refuse) the individual's requested audits, but instead travel to the Offices of General Accorrections.
counting Office (an arm of the Congress not covered by the
Certain federal agencies have interpreted the re- Acts) to look at information HEW normally would have
quirement to submit Privacy Act s.tatements to be in- maintained in house.
applicable when collecting information from third parties, • The vast majority of Freedom of Information Act rerather than from the subject individual. Consequently the quests and Privacy Act litigation has involved government
bureaucrat has succeeded in reducing his own level of employees, who are familiar with the governmental strucpaperwork at the expense of Congressional intent, of the ture. After all, how many individuals, outside of the govPrivacy Commision's intent and has consciously com- ernment and industry, routinely peruse the three thoupromised qualitative information gathering technique.
sand two hundred pages of small print appearing annually
• Agency handling of personal information.
in the Federal Register advising of each agency's filing
Neither the Privacy Act nor the amended Freedom of system designations?

Summer 1978

The Acts have produced a new breed of capitalist
for our society, one affectionately referred to as an "information entrepreneur." A highly advertised company
named Freedom of Information Services, Inc., will, for the
small charge of$15.00, file an access request and follow-up
request with a dozen federal agencies.
Agency insistence upon form, rather than the substance of a request, has promoted restrictive use of the
Acts to only government employees and the informed,
non-indigent citizenry. Such minimal usage was, of course,
neither contemplated nor intended by the Congress.
According to published figures, when I left office in
January, 1976, the Executive Branch of the Federal Government maintained four billion, eight hundred million
files on individual citizens of the United States. These files
were scattered among numerous Federal agencies at a
tremendous monetary cost to the Federal Government.
Compliance requirements for the two Acts alone were
estimated by OMB, for 1977-78, to be between one hundred to three hundred million dollars.
Yet, notwithstanding that large outlay of government
revenues to administer two Acts of Congress, involving
the disclosure and retention of a staggering number of
government files, the tax paying citizen remains justifiably uncertain as to whether his informational request to
goverment will be satisfied.
The only real certainty surrounding the Freedom of
Information Act and the Privacy Act is a guarantee of
uncertainty of compliance from one agency to another.
Each Federal agency establishes and maintains a unique
and different internal filing system. Each designates
which of its documents will be retained in a centralized
retrievable Information Act system and which will be segregated among diverse non-disclosable files.
No conformity of compliance results. Too often the
answer to the question, "Will I successfully gain access to
information contained in government files?" is dependent
upon which Federal agency houses the information.
Unless and until, the citizens of this nation feel secure
that an administrative consistency is practiced among all
levels of the Federal Government, the spirit and philosophy of the Privacy Act and the Freedom of Information Act will remain hopelessly eroded.
An updated review by Congress of the two statutes,
their interrelationship and the judicial and administrative
decisions thereunder seems most appropriate. The sponsors of both legislative proposals had admirable motives
but oftentimes even the best of intentions create more
problems than they solve. Admittedly, Congress today is
bogged down with major national problems such as energy, tax policy, budget matters, national defense and
foreign policy.
Nevertheless, Congress having created the serious
conflicts between the right of privacy and the right to
information, Congress now has the responsibility to find
better answers and the sooner the better.
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Academic Status: What To Do If The Mailgram Comes
by Scott Batterman
It begins with a mailgram from the school:
"Dear (Student)
"It is my unpleasant duty to inform you that your average
for the fall 1977 semester was below the 2.0 required for
you to be retained at New York Law School.
"The Academic Status Committee will meet to decide your
case on Wednesday March 29, 1978. If you feel you have
truly extraordinary circumstances that should be brought
to the attention of the Committee you may submit a statement to the Registrar's office on Monday March 20, 1978
and may request an appointment to make a 5 minute presentation to the committee .... "
Of course, if you are getting this particular mailgram,
it probably isn't a complete surprise; you have to have been
on academic probation - another mailgram - sometime in
the past, and were probably aware of another poor performance in your last semester.
"No Idea What They're Looking For"
Still, it would not be unusual to experience what one
student who went through the process described as
"shock ... just numb frustration." What might be even
worse, though, is the realization that you know nothing of
the procedures, expectations, or requirements ofthe Academic Status Committee. As the one student put it, "I had
no idea what they were looking for. I didn't know if I could
have someone go in with me, whether they wanted letters
from a doctor showing you were sick, whether they
wanted affadavits from employers or such. You didn't
know what evidence they were looking for, and what they
would accept on good faith from your testimony. You
didn't know if the decision would be reviewed by anyone.
You didn't know if they wanted a full statement, explaining your deficiencies, or just a note stating that you wished
to have an opportunity to speak with the Committee. You
didn't know if two students will be handled differently, due
to affidavits or physical appearance - a suit and tie or blue
jeans - or due to explanations."
When asked whether there was anyone available to
answer these questions, the student said he could not find
anyone. As another student put it, "I got no help from
anybody in officialdom. All you get is what is in the mailgram."
In order to provide answers to these questions,
EQUITAS interviewed several members of the Academic
Status Committee. The process begins, as Dean Marshall
Lippman informed us, the first time a student's average

been a problem that semester. They look at the LSAT to
see what the student's potential was when he was admitted. They look at what college he came from, any letters
from the faculty, medical excuses or any other explana% tion. The student is given a full opportunity to explain."
~
As Prof. James Brook, a faculty member on the
Committee stated it, "The Committee is open to any rea~ son to think that what has happened to the student does
2- not reflect his actual abilities .... What is happening is that
the student has not met the criteria set by the school, and
is being allowed to come in and be viewed as an individual.
Other schools just drop them. I think it is rare indeed,
deciding as we do."
Extraordinary Circumstances
He continued, "What we're interested in is, were
there any extraordinary circumstances we should be a-:
ware of?" He cited the case where a student gets all C's and
one F, due to one "torturous experience the night before
Dean Margaret Bearn
the exam. This shouldn't control (the student's future).
What
it often involves is an illness in the family, a problem
falls below the 2.0 requirement. At this time he/she is
placed on warning. Lippman informed us that "it's called which continued over the whole year. If something is hapsomething different (from probation) to protect the stu- pening, perhaps they should start thinking about taking
off the whole semester. They'll be held responsible for the
dent's right to financial aid."
decision they made to take exams, knowing they were in a
"Both Averages Important"
The second time a student has problems, he receives position not to do good work."
When asked whether such matters as dress or apthe mailgram reproduced above, "which is an invitation to
pearance
had any effect on the Committee, Brook said "I'm
a hearing," according to Dean Lippman. This notice is sent
out whether the students go under a 2.0 cum for the sure we all get affected by it. I think we're going to be
semester or cumulatively, over their entire tenure at influenced," although Prof. Joseph Koffler, a long-time
NYLS. "This may be very harsh," Lippman suggested. "If member of the Committee disagreed. He stated, "We all
we consider the most absurd case, that of a student who are in a school environment, and expect people to be and
gets straight A's his first semester ... then has trouble the act as they do in the school. The student is respected as a
next semester, he would receive a letter of warning. Now student."
When questioned as to the procedure involved in maksuppose he continues to do well, and has around a B avering
its
determinations, Dean Lippman admitted they were
age. If he should have trouble again, in any semester, he
could be dropped from the school according to the rules, "kind of ad hoc. The Committee deliberates after each
even though his cum is well above a 2.0. Of course this is an individual case, and makes a tentative determination."
absurd case, but possible." The Chairwoman of the Com- After all the hearings are completed, they then "look at all
mittee, Dean Margaret S. Bearn, defended the rule, say- the decisions in an attempt to harmonize." This procedure
ing, "Both averages are important.icumulative and sem- was put forward as working to a student's advantage, most
ester. Theoretically, if a student got all A's in one semes- commonly in the case where two students had very similar
ter, they would not have to come to classes the next sem- academic records, but one had made a very good explanation. In this instance, Lippman suggested, "The Commitester."
At the hearing, according to Lippman, "the Commit- tee might reconsider the case of the other student."
When asked. whether the Committee had any basic
tee looks at the entire record first. If they see the student
overriding
philosophy, Lippman said, "The view of the
has a reasonably good record and has just had a dip in his
(Continued on page 12)
grades this semester, they normally assume there has
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Equitas Wins Award
(Continued from page 1)
for criticism for too many "posed" shots
and too many photos of large groups of
people.
Administration Hails Award
Members of the NYLS administration
were generous in their praise of EQUITAS
upon learning of the Columbia award.
Dean E. Donald Shapiro called the
award "a well-merited recognition" and
praised EQUITAS as "a well-balanced and
responsible newspaper."
Assistant Dean Arnold Graham said
the Columbia award was a "signal honor
and we are all proud!"

Assistant Deans Margaret Beam and
Marshall
Lippman,
considered
by
EQUITAS among our most steadfast
supporters, were also generous in their
praise.
Our favorite letter, however, came
from Director of Admissions Anthony
Scanlon who wondered, "Does spelling
count?"
EQUIT AS is now under consideration
by the American Bar Association's Law
Student Division for a second award. The
results of the ABA competition will be announced at the ABA Convention in New
York City in August.

MINI-MARATHON BEING
ORGANIZED
The NYLS Alumni Association
cordially invites

The Class

of 1978

to the annual Bar Exam Blast!
Thursday, July 27
6:00-8:00 p.m.
Room 401- 57 Worth Street

RSVP Lucille Hillman at
(21:2) 966-J500 ext. 7J5

by Kenneth Small
NYLS joggers start training! The
running craze has hit NYLS as the administration, based on an idea of Gil Hollander,
is in the process of organizing a mini-marathon.
Plans to date call for the race to be held
in late September or early October of this
year. It will be 10 kilometers long (6.2
miles) and will be open to all area law school
students and faculty. Trophies will be
awarded to the winners of the various
categories and, after the race, food and
drinks will be available to all contestants.
Further information will be forthcoming in the next EQUIT AS.

Winner 1978 Medalist Award, First Place - Columbia University Scholastic
Press Association.
JONAH TRIEBWASSER
Editor-in-Chief
SCOTT BATTERMAN
News Editqr

DENNIS STUKENBROEKER
Feature Editor

JUDITH WALDMAN
Alumni Editor

LEONARD RQSS
Production Editor

JERRY WEISS
Advertising Manager

PETER SCHESCHUK
Business Manager

LINDA RAWSON and CECILIA BLAU
Copy Editors
DENNIS GAGNON
·Photography Editor

Reporters: Tony Belkowski, John Durst, Ronny Green, Sam Himmelstein, Bill
O'Brien, Gary Reiner, Marie Richardson, Kenneth Small, Betty Walrond, Susan
Werther, Richard Zemek
EQUrr AS is printed monthly during the school year by and for the students, faculty and alumni of New York Law
School. Signed articles represent the views of the authors. Unsigned articles represent the views of the editorial board.
Although EQUrrAS strives to have a policy of responsible advertising, we do not vouch for the accuracy of our
advertisements.
Letters and other correspondence should be addressed to: The Editor, EQUrrAS, 57 Worth Street, New York, N.Y.
10013. Telephone: (212) 966-3500, ext. 747 or 846. EQUrrAS reserves the right to edit letters to the editor for space
requirements.
Entire contents© 1978 by EQUrrAS. All rights of republication reserved. Forreprint permission, write to the editor of
the above address.
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To the Editor:
Your April issue contained the Gold
Report II, with Mr. Leonard Ross's commentary. I think Mr. Ross - and if him,
then doubtless others- - misunderstood
two things.
First, Dr. Gold'sreports are designed
to stimulate thought among all parts of the
Law School community - everyone who
must teach, learn, study in the place. Dr.
Gold, and the Trustees who retained his
services, hoped for thoughtful comment criticism in the broad sense - in the belief
that the building which emerged from such
a process would meet many more needs, as
well as present the School to the outside
world in the quality way it merits. In brief,
the Gold Reports, which we think are
thoughtful documents, are intended to
stimulate further thought, not be considered as the last word.
Only when that is done, and the vital
step taken of preparing resultant specifications of what we want, in terms of the
site to be used, can we go on to architects,
etc. Doing all this properly takes time - or
you spend a long time living with a white
elephant.
As to the Administration's making
plans for the use of existing space, I really
don't think this exhibits "consistent inconsistency" in the new building matter, but
rather valiant efforts to take care of existing problems pending our new arrangements.
I hope these observations help the
community understand what we are trying
todo.
Sydney A. Woodd-Cahusac
Chairman
Trustee's Building Committee
To The Editor:
About a year and a half ago an article
by Tom Goldstein appeared on the "break
sheet" of the New York Times concerning
New York Law School. This article discussed among other things, how the school

... is that Dean Marshall Lippman, Professors Nancy Erickson and Richard Harbus
have been denied tenure by the Board of Trustees after recommendation for tenure by
their professional colleagues, the Faculty's Rank and Tenure Committee.
Dean Lippman, besides being, in our opinion, an excellent teacher, is one of the few
members of the NYLS administration who does not hide from students behind a barricade
of secretaries. A student with a problem in need of administrative mending does not have
to fill out a request form and wait days for an appointment to see Marshall Lippman. He
has an open door policy. He treats students as his professional equals and not as mere
tuition-paying commodities.
Dean Lippman was responsible for the Wagner Labor Moot Court,. which gained
national prominence for NYLS. He was one of NYLS's most academically honored
graduates and has been an asset to NYLS in every way.
Professors Harbus and Erickson share many of the same qualities as Dean Lippman.
All are considered outstanding teachers by the student body. EQUITAS was told that
their faculty evaluations were consistently at the top ratings and that their courses were
frequently oversubscribed to at registration.
What does that action of the Board of Trustees mean to NYLS students, faculty and
alumni?
Are the Trustees telling the student body that our opinion of a teacher's competence
and classroom performance is of no consequence?
Are the Trustees telling the faculty that the recommendations of the Rank and
Tenure Committee and the opinions of academic colleagues are not to be trusted?
Are the Trustees also telling the faculty that superior classroom performance and
maintenance of a friendly relationship with the student body is the surest way to the
unemployment line?
Are the Trustees telling the alumni of this school that one of your brightest and best
classmates (Marshall Lippman, class of '73) is not fit to teach in your alma mater?
For answers to these questions you might consider writing a letter to the NYLS Board
of Trustees in care of its chairman:
Dr. John V. Thornton
Vice-President
was struggling to overcome its mediocre
Consolidated Edison Company of New York
reputation. In this effort the article said
4 Irving Place
that the school had retained a well-known
New York, NY 10003
public-relations firm to not only upgrade its
If you want to express your feelings about these three fine teachers, a letter to Dr.
image but also to spread the name of New Thornton is not to much to ask. All we ask is that you send us a copy of your letter.
York Law School to those quarters where
they still think ofus as New York University.
Looking back over the past year and a
... just past was, as usual, a fiasco.
half it appears that the school's money
The examination schedule was published at the eleventh hour; the "secret" examinawould have been better spent ifit had been tion numbers, in many cases, bore a striking resemblance to those of last semester;
invested in Big Mac bonds. During this students were forced to take two, three or more examinations back to back; exams were
period a number of nationally known held during President Ford's speech, preventing many students from attending; and open
figures have spoken to NYLS audiences book exams were given in rooms that could only accomodate the tiny desk/chair combinaand each time the press has either ignored tions that were wholly insufficient for books and impossible to use for left-handed
it or confused us with NYU. High-pow- students.
ered, expensive PR firms are not supposed
The students who had it the worst, however, were those who had a conflict of two
to let things like that happen.
examinations at the same time. After taking the first examination, the student was led to
Consider the following:
a detention room, subjected to an absolute silence, and was followed everywhere by
In November, 1977 Mayor-elect Koch tenacious proctors.
spoke to NYLS Alumni Association at the
EQUITAS again throws down the gauntlet at the feet of the administration. When
Waldorf. In his first public speech since will this year's examination schedule be published? When will the school adopt a humane
being elected Mayor there was an almost conflict rule? When will the school realize that students resent being treated like children,
complete press blackout.
or worse, like second-class citizens?
In the Fall, 1977, NYLS really lucked
We have said it before, but it bears repeating ... miserable students do not make
out although this time it didn't need its PR generous alumni.
firm to screw things up. Senator DeConcinni of Arizona spoke at the Jeffords Lectures. For two days students and faculty
could be heard in corridors and elevators
President Ford's recent visit to New York Law School brought with it a great deal of
saying, "Senator Who?" Apparently the favorable publicity. Unfortunately, the favorable publicity all went to the New York
press was saying the same thing because University School of Law.
they treated it like it was a false alarm in
The New York Times, and the Staten Island Advance (and any other papers across
the South Bronx. Too bad for NYLS that the nation that used the Associated Press photo wire) all had Ford speaking at NYU. Only
"Senator Who?" heard about the Panama the Daily News and Newsday got the facts straight.
Canal Treaties after speaking at NYLS.
Isn't it time we put a stop to this mix-up? Isn't it time we thought seriously about
In the Spring, 1978, Archibald Cox changing the name of the school?
and Jacob Fuchsberg, both controversial
Dean E. Donald Shapiro has predicted that ground will be broken for our new law
figures, came to NYLS to judge Moot center within a year. Perhaps that would be a fitting time to adopt a new name.
Court competitions and again there was a
EQUIT AS will start the ball rolling by suggesting two names: The John M. Harlan
complete press blackout.
School of Law (for the late Supreme Court Justice and NYLS alumus) or the Woodrow
When the PR firm finally found the Wilson School of Law (for the former President and NYLS professor). "Harvard-on-thephone number of the New York Times the Hudson" sounds nice too!
result was a joke and the effort to spread
We would like to hear from our readers on this. Should we change the name of the
the name of NYLS by honoring Gerald school? If yes, what name do you propose?
Ford was wasted. None of the local teleOr should we convince NYU to change the name of its law school?
vision stations showed the speech on their
Whatever we do, please let's do something! This ridiculous situation can not be
(Continued on page 11) tolerated much longer.

The Examination Period ...

Et tu New York Times?
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Bell's Appearance Draws Wilmington 10 Protest
by Scott Batterman
Attorney General Griffin Bell's appearance as Commencement Speaker at
New York Law School's graduation ceremonies touched off protest activities by
fhe New York chapter of the National Alliance Against Racist and Political Repression, and by a small number of NYLS students.
These protest activities were carried
out on behalfofthe Wilmington 10, a group
of civil rights workers who were arrested
and jailed in North Carolina followingwhat
the National Alliance describes as a four
day siege of a church by the Ku Klux Klan
and another group called Rights of White
People. During this period one black teenager was killed and 70 people were
wounded. In the aftermath, Reverend
Benjamin Chavis of the United Church of
Christ, eight Black high school students
and a white housewife were charged with
arson and conspiracy, tried, and sentenced
to a combined total of 282 years, later reduced to 226 years by Governor Hunt.
A petition was circulated at NYLS and
signed by 200 students and faculty, calling
for Federal intervention in the case, specifically, the filing of an amicus curiae brief
by the Justice Department in support of a
pending habeas corpus petition in the
United States District Court in Raleigh,
North Carolina.
At a sparsely attended press conference held just prior to the commencement
exercises, called by the New York Alliance
against Racist and Political Repression,
and hosted by the United Church of Christ,
Claudia Loftis, NY Alliance Co-Chair-

Lenox Hinds, National Director of the
National Conference of Black Lawyers and
Vice-Chairperson of the National Alliance
Against Racist and Political Repression
was very critical of the Press, calling them
:::.~part of a "conspiracy" which has "reached
i not only from the highest levels of govern[ ment, but to the Press." He stated that the
2 Wilmington 10 case was a "most flagrant
; violation of human rights, bu very few
:Press are here. If in the Soviet Union one
:;i
~ person had chained themselves to a build.~ ing in protest, it would be front page news
~ all over the country."
He also criticized various government
officials, saying that what was involved
was a case of "clear officiallawlessness and
abuse of justice, which Governor Hunt (of
A small group of protesters picket outside Lincoln Center during graduation.
North Carolina) felt obliged to uphold."
person read from a prepared text. She the issues involved here," and reiterating Hinds then announced that a petition
noted the long, continuous efforts made on the request made in the petition circulated would be filed with the United Nations,
behalfofthe Wilmington 10, and the inten- at the school.
concerning what he termed "the flagrant
tion to continue these activities "until all of
The next speaker, New York City violation of human rights in this country, as
the Wilmington 10... are free." She an- Councilwoman Ruth Messinger, said: "The evidenced by the Wilmington 10" and other
nounced that a demonstration would take Wilmington 10 are in jail because they cases. He stated that, "Any time Carter,
place at 1:00outside the commencementat organized for equal education in North (U.S. Ambassador to the U.N.) Andy
Avery Fisher Hall, and stated that Presi- Carolina. They put themselves on the line Young, (Secretary of State) Vance or (Nadent Carter and Attorney General Bell for equal rights, and ended up United tional Security Advisor) Brzesinski raises
should take immediate action,' "because States political prisoners." She stated they questions of human rights abroad, they will
pretty soon they won't be able to go any- were "victims of Jim Crow justice in the be faced with this petition."
where in our country without similar dem- state of North Carolina, and Jim Carter
The protest which followed the news
onstrations."
justice in the United States," and that "it is conference took place across the street
only the ugliest of manipulations and the from Avery Fisher Hall, and eventually
Iris Darvin, a graduating student of determined inaction of the United States grew to include what appeared to be just
NYLS then read a statement, declaring: Government that keeps them in jail." She over 100 people. The protestors, both young
"When Griffin Bell was selected to be the charged that by interceding, the U.S. Gov- students and senior citizens,marchedaround
speaker at our commencement exercises ernment would "expose judicial corruption a triangular traffic island, carrying signs
... we felt it incumbent upon us to draw in North Carolina, by men who now hold demanding Federal intervention. With the
both political and professional attention to high positions."
(Continued on page 15)

Att Orne y General Speaks at Commencement
(Continued from page l)
Prizes were then awarded. The first,
the Walter M. Jeffords Distinguished
Writing Award, was presented by
Sylvester C. Smith Jr., President Emeritus ofNYLS. The Faculty Award of$2,500
went to Professor Kim' Lang, and the
Student Award of $500 went to Clifford C.
Fishman.
Awarded for the first time were Adjunct Faculty Certificates, with Adjunct
Professors Elliot Biskind, Arthur Borden,
Marvin Gladstone, Henry Rothblatt,
Robert Rosenthal and Robert Taft recognized for five years of distinguished service, and Adjunct Professors Joseph Arenson, Sidney Asch, Frederic Berman and
Joseph DeFede honored for twenty years
of such service.
The Trustee's Prize for the highest
average went to Michael Soltis of the Day
Division and Paul Stiehl of the Evening
Division. Mr. Stiehl also won a Nathaniel
Goldstein Award for proficiency in Constitutional Law, a D. George Levine
Memorial Award for the highest grade in
the Law of Real Property, and the Professor Vincent Lo Lordo Award for excellence
in Practice and Procedure.
Awarded the New York Law Journal
Award, for outstanding journalistic contribution, was George Schwarz, former Managing Editor of EQUITAS. Receiving the
Dean E. Donald Shapiro Award for student leadership was Harry Katrichis who
also received a Student Bar Association
Award, and the Phi Delta Phi Franklyn C.
Setaro Award, for services to the school.
Other award winners were MonaLipp,
who won a Nathaniel Goldstein Award

(Day Division); Sheila Rosenrauch, who
won a Murray Stockman Memorial Award
for the highest average in the Law of Evidence (Day Division) and a New York Law
School Law Review Award, for outstanding editorial contribution; Rebecca Citron,
who won the Evening Division Stockman
Award; Albert Casey, who received the
Elsberg Prize for proficiency in the Law of
Contracts in the Evening Division; and
Carla Lowenheim, who won the Day Division D. George Levine MemorialAward.
The New York Law School Alumni
Association Awards were presented by
Sylvia D. Garland, former Adjunct Professor and past President of the Alumni Association. The awards included the Professor Lo Lordo Award, mentioned above, as
well as the Dr. Max Reich Award for excellence in Practice and Proceedure, which
went to Michael Cacace, and the Professor
I van Soubbotich Award for excellence in
International Law, given to Jani Maurer,
who also won a NYLS Law Review
Award.
Also awarded were:' The Faculty
Award to the Editor-in-Chief of the Law
Review, Stephen Zalkin; the Louis and
Sylvia Jackson Award, for outstanding
performance in Labor Relations Law, to
former EQUITAS News Editor Joseph
Stavola; The Henry B. Rothblatt Criminal
Advocacy Writing Award, another new
award, to Jul Graham; NYLS Law Review
Awards to Roy Chem us, Alan Cohen,
David Newman, Clifford Fishman, Georgia Schmidt and Jean Thompson; The
National Moot Court Team Awards to
Chairman Samuel W. Croll III, Deborah
Klar, Judith F. Koslowski and Daniel

Pariser; Student Bar Association Awards
to Seth Friedland and Lindsay Rosenberg,
the outgoing SBA President; The Phi
Delta Phi Award to Linda Freilich for services to Law School Community life; and
the Phi Alpha Delta Award for Service to
NYLS to Lindsay Rosenberg and Helena
Yuhas.
Honorary Degrees Conferred
The Honorary Degrees of Doctor of
Law were then awarded, first to Rabbi
Emanuel Rackman, President of Israel's
Bar-Ilan University and former Adjunct
Professor of Jewish Law at NYLS, the
first professor to teach such a course at a
non-sectarian law school. Rabbi Rackman
who has served as Provost of Yeshiva University and President of the Rabbinical
Council of America also gave the Benediction at the close of the ceremonies.
Upon receiving his honorary degree,
Judge Keith made a few short remarks. He
recalled how Dean Shapiro and he had
"walked on many picket lines together,
fighting for civil rights," and he also
thanked the Attorney General for his role
in gaining him the nomination to the U.S.
Court of Appeals for the Sixth Circuit. He
noted humorously, "A man continued to
appear before me for ten years. I asked him
why he kept appearing before me. He said,
'Judge, it's not my fault you never got a
promotion.' I want to thank Griffin Bell for
his letter to President Carter, and the promotion to the Court of Appeals - now I
won't have to face that man again!"
Bell Praises Lawyers
Following the awarding of the degree
to Dean Griswold, Attorney General Bell
received his degree and made a very brief

The late Nelson Pedraza

speech. He noted the importance of education, and of Law Schools in particular, in
training the future leaders of this nation.
He also mentioned being upset about "one
of my friends ·who made a speech in the
West... I would like to say he is working the
West, and I am working the East. I cometo
praise lawyers."
He also mentioned the controversy
surrounding Chief Justice Burger's remarks on lawyer incompetence, and that
"lawyers had fallen behind the journalists
in public esteem - just ahead of undertakers and United States Senators." He
concluded by reminding the graduatesthat
as lawyers, their duties should not merely
be representing clients, but that they
should try to be "Ministers of Justice."
Then, thosepresent of the 305 members
of the graduating Class of 1978 stepped
forward to receive their diplomas. The
ceremonies ended on a somber note, as a
degree was awarded posthumouslyto Nelson Pedraza, who died in February, one
semester short of graduation.

Turn Page For Graduation Photos
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Line Up! .lt's Graduation Time!

Profs Denied Tenure by Board of Trustees
(Continued from page 1)
The procedure at NYLS is as follows.
Those professors hired after July 1, 1970
were given five years to achieve the required standards of tenure (Professors
hired after September 1, 1976 have seven
years). Effectively, these professors are
given four years, as they are considered at
the end of their fourth year. This is the case
with Dean Lippman and Prof. Harbus, who
are both completing their fourth year.
Professor Erickson is completing her third
year before taking a leave ofabsence as one
often candidates for Yale's LL.M. degree.
At the end of the fourth year, or in unusual
cases such as Professor Erickson's, the
faculty Tenure Committee votes upon
whether or not to recommend tenure for
eligible professors.
According to the "Principles," a decision whether or not to grant tenure or discontinue the services of a faculty member is
"ordinarily made by specific act of the
Board of Trustees upon recommendation of
the Dean, which is in accord with the decision of the Tenure Committee of the Facul-

tv." The current members of the Tenure
Committee are Professors Joel Lee (Chairman), Milton Silverman, Joseph Koffler,
Andrew Simak, Dean Shapiro, Profs. Cyril
Means and Kim Lang. Dean Shapiro has
one vote.
The Dean appears at the meeting of
the Board of Trustees to give the faculty
recommendations. Each member of the
Tenure Committee is invited to submit any
and all written opinions to each of the
Trustees before the final decision is made.
Dr. John Thornton, Chairman of the Board
of Trustees, has stated that the Board
looks for indicia of overall performance,
with particular emphasis on exceptional
scholarship and teaching. Also important
are outstanding contributions to both
NYLS and the community, and satisfactory evidence of growth in professional
competence.
If a professor is denied tenure, NYLS,
in accordance with the guidelines of the
American Association of University Professors, offers him or her a one year terminal contract. During this final year prof-

essors can be reconsidered both by the
facultv Committee and bv the Board of
Trustees. Dean Shapiro stated that the
denial of tenure is normally a final decision,
"but it doesn't have to be."
Dr. Thornton believes that the primary objective of the Board of Trustees is
to raise the stature of NYLS. ''We have
come a long way toward achieving the
image and reality of a top law school, as
evidenced by the prestige of our commencement speakers," he said recently.
He amplified the standards of the "Principles" by stating that the tenured faculty
should consist of scholars with outstanding
credentials or outstanding reputation in
government service or practice.

for the next twenty to thirty years. The
Board's decision, for better or for worse,
has a widespread impact on all who have
attended NYLS, are attending, or will attend at some point in the future. The Board
is looking for the same caliber of teachers
found at top law schoolsacross the country.
Tenured faculty at the leading schools are
not just competent teachers, but the great
bulk are competent scholars as well. In the
last analysis it is up to the Board to set the
overall direction of the school and they are
committed to the concept of excellence for
NYLS. Therefore, they must subject their
decisions to a rigorous and thorough process in order to implement their vision of
the school.

Tenure is Extraordinary

Tenure is an extraordinary situation,
since it is a guarantee of employment until
the age of sixty-five with removal only for
cause. Therefore, standards for this
extraordinary status must be the highest. .Tenure decisions determine an
institution's course not just for the
present, but on into the next generation,

Both Shapiro and Thornton stated
emphatically that the denial of tenure is not
in any way a reflection upon the professors
themselves. If some candidates do not
measure up to the strict standards of a
Board which is seeking excellence, this
does not mean that they are in any sense
(Continued on page-iO)
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Dwight Inn Awards
by Don Wilson
Dwight Inn, Phi Delta Phi International Legal Fraternity held its annual
- awards dinner at Sebastion's Restaurant in
Soho at the end of last semester. The following members were installed as officers
for the 1978-79 school year: Gary Reiner,
Magister; Jerry Weiss, Vice Magister;
Lenny Ross, Exchequer; Scott Batterman,
Clerk; and Don Wilson, Historian.
Linda Frielich was awarded "Inn
Member of the Year" by Magister Reiner.
Linda has been an Inn member for two
years and has held various offices, ineluding the Office of Treasurer.

A ward Committee Chairman, Don
Wilson and Professor Franklyn Setaro presented Harry Katrichis with the
Franklyn C. Setaro School Spirit and Service A ward. Harry has held many offices
with the different student organizations at
NYLS, as well as taking an active role on
the Administrative Committees.
Kleiner is Prof of the Year
Jack Kleiner received the "Professor
of the Year" award. Prof. Kleiner has been
at NYLS for two years and also attended
law school here. He was a President of Phi
Delta Phi and was active in student government during his three years here.

Vaudeville

Revisited

by Ronny Green
New York Law School held its annual New York Law Revue in the Murray Bergtraum High School auditorium, in New York City at the end of last semester and it was a
huge success. Law students and faculty alike learned that the law school curriculum does
allow for enjoyable moments other than taking final exams.
·
The program was dominated by first year law students, largely from Section A.
Martin Brandfon, a Section A student, was the emcee and director. Without his efforts,
and those of Professor Janet Tracy, there probably wouldn't have been any show.
The idea for a show was first tossed around among the students, in Gil's and the 47
lounge in early February. Several of them thought the idea sounded good, and eventually
a few of these students, with or without-talent, decided to take a shot at stardom. Much of
the faculty couldn't resist the opportunity tobe heard once again by their students, and
volunteered their services .. The administrative staff also donated a few hands, and
throats, and so by Mid-April a two-hour star-studded attraction had surfaced which was
the envy of any program ABC, NBC or CBS has shown in the past ten years.
Being a participant in the program (I, too could not resist), my view was a bit
Manhattan. The minimum Hertz price is distorted. I was backstage most of the evening, and was not able to see much of the
by Dennis Stukenbroeker
Those of you who belong to the Ameri- $145. Two other agencies near Hertz's 48th material - I was too busy readying my act, which was to come later in the program.
can Bar Association/Law Student Division Street office offer similar cars from $129.95 Reliable (paid) sources in the audience have revealed that there were some real highlights
may have noticed on the back of your new to $134.95. Both of these come with 1000 in the show. Not in any specific order, here are descriptions of some of them:
•Professor Janet Tracy was on stage when the curtain opened, dressed in a long,
membership card that you can get a 25% free miles. Hertz, on the other hand, only
discount on the rental of Hertz cars (20% allows 700 free miles with the excess white. evening gown. She sang an operatic aria accompanied on the piano. After she
overseas). Some of you may have won- charged at 26¢ a mile (compared to 12-15¢ received her applause, much to the surprise of the audience, she lifted her gown and
dered what this has to do with the practice at most .other agencies). So the actual roller-skated off stage.
•Dean Graham astonished the audience with his pianistic virtuosity.
equivalent price if you drove 1000 miles in
of law. Others may think it has everything
•Receptionist Debbie Medina - who incidentally was signed to a recording contract
the Hertz car would be $223. With the
to do with the practice oflaw.
However, such a generous discount ABA/LSD discount that's $167.25. Plus following the program - rang out a number of soulful notes never before dreamt of at
NYLS.
should not dissuade students from doing tax.
•The Andrews Brothers - Cliff Greene., Bob Drake and Steve Epstein, first year
some comparative shopping if they are goAlso, unl'ess you are generously
ing to rent a car this summer. In fact, blessed with plastic money, you should in- students of Section A - delighted the audience with a musical retrospective of the past
Hertz's rates are often so high that even quire if the agency takes cash. Some will four decades.
•Merrill Feinberg, the Financial Aid Director.. amused everyone with a tune she
with a 25% discount you would pay more only rent you a car if you have a major
than you would for a similar car at a rental credit card. Those who do take cash usually composed, written for law students, in a mocking fashion.
•Professor Robert Blecker received a long standing ovation for the unique talent he
require a deposit in excess of the estimated
agency without football players.
As an example, say you wanted to rent rental (Hertz wants $250 in Manhattan for displayed by playing (are you ready for this?) the SPOONS! He had two solos in a Jose
Feliciano style version of"Light My Fire," and he did just that; he lit the audience's fire.
a car for a week, pick up and return in the above mentioned week).
•Professor Bostjan Zupancic portrayed the real life oflaw school professors and how
they arrive at the grades that make or break us. He threw darts at a dart board while
sipping Chivas Regal.
•Dean E. Donald Shapiro shocked everyone by showing up.
Dean Bearn and several members of the petition signed by the professors to
•And last but not least, my own performance as a member of"The Band," a title we
the NYLS faculty have joined the ranks of Russia's Chairman Brezhnev. He also forlaw school professors around the nation, warded copies of these to President Jimmy received by serving as back-ups for four acts. The Band featured Neil Bender on flute,
who are protesting the trial, conviction and Carter, Secretary of State Vance and Am- Robert Blecker on spoons, Peter Cusumano on bass guitar, Jeff Daniels on lead guitar,
rhythm guitar and acoustic guitar, and myself on lead guitar and rhythm guitar. For the
sentencing of Yuri Orlov in Moscow. Pro- bassador Troyamovsky.
finale, "Sunny," we were. joined by Martin Brandfon on clarinet and Cliff Greene on
fessor Alan Dershowitz of Harvard Law
School sent a letter of protest and a copy of
- Marie Richardson tambourine.
There were several other really fine performances by staff, students and faculty too
numerous to list here, and also because I'm not very good at remembering names. There
were several people who contributed time and effort to see that the show ran smoothly:
EQUITAS salutes David "Beryl" Phil- Bruce Colfin, on the sound machine; Louis Atlas, the stage director; and many, many
EQUIT AS extends its heartiest congratulations to Professor and Mrs. Edward lips of the class of '78 for being selected for more who helped make the show what it was.
Overall, the school treated itself to a magnificent experience, proof that there IS life
Samuels on the birth of their son, Richard inclusion in the 1978 edition of Outstanding
Lawrence Samuels, who weighed in at Young Men of America. The criteria for in law school. In the coming school year, there are plans to have one program each
selection include voluntary service to com- semester. If you have talent, or even if you don't, make plans to contribute something to
eight pounds, three ounces at birth.
EQUITAS also extends congratula- munity, professional leadership, academic New York Law School's version of the Gong Show. Look for ads in the Sunday New York
tions to Professor Sandra Johnson and her achievement, business advancement, cul- Times; they may or may not be there. In any event, auditions will be required, so look for
husband. Their new baby girl, Kathlene tural accomplishments and civic and polit- dates in future editions of EQUITAS. All are welcome to participate. Being a part of the
- audience is fine, but being a part of the show allows you to express yourself in ways other
Theresa Johnson, entered the world at ical participation.
- Marie Richardson than writing on an exam.
seven pounds, five ounces.

Pay till it Hertz!

Profs Write Russia

Congratulations to ...

MAGOO'S

CAFE

Cozy Atmosphere - Fine Wines
Delicious Foods - Reasonable Prices - Good Vibes

Tel.: 226-9919

21 6th AVENUE
(Off Walker Street) 4 Blocks from NYLS

OPEN: MON. - FRI. NOON - 3 A.M.
SAT. & SUN-. 5 P.M. - 3 A.M.

Attention
Women
Graduates
Alumnae have expressed an interest
in forming an independent Women
Graduates Association in order to give
women with leadership ability the
opportunity to participate in Alumni
affairs.
Anyone who is interested, or would
like more information, or would like to
form a women's group ~thin the
present Alumni Association please
write to the Women's Caucus of New
York Law School, 57 Worth Street,
NYC, 10013. Please state your preference for an independent association
or for a separate group within the
existing Alumni Association.
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I Profs. Denied
- (Continued from page 8)
'not qualified. Dean Shapiro commented
that often, outstanding professors at wellknown schools have been denied tenure
~ elsewhere and have gone on to exceptional
g. careers at their present universities. Dr.
e'.. Thornton analogized the tenure process to
~ the partnership selection at Wall Street
ei firms; very few are chosen and those who
§ are not usually go on to excellent jobs else~ where, enriched by their experience. ·
I
Dean Shapiro emphasized the import!:!: ance of teaching abilitv in tenure decisions,
~ while Dr. Thornton also emphasized the
~ importance of the ability to be a great
e scholar, believing that the foundation of a
great law school is its careful tenure decisions.
NYLS- Not a University
A major consideration in this discussion is the fact that NYLS is not a university and offers the Faculty Committee unJ. Bruce Llewellyn, NYLS class of '60, addressed the graduating class of Wagner paralleled close contact with the Board of
Trustees as a result. Normally, at a univerCollege at commencement last month at the Grymes Hill, Staten Island campus.
sity, the faculty recommendation would be
by Judith Waldman
Commenting on his success Skovron- the first step, not the last, in the long path
Harold Skovronsky, -class· of '74, reto the Board of Trustees. At NYLS the
cently succeeded in obtaining a landmark sky said that, "In addition to deriving perBoard itself functions as the five or six
decision for his client from the New York sonal professional pride, I believe this administrative layers found at universiCourt of Appeals relating to union retire- speaks well of New York Law School of ties. Therefore, the Board ends up more
which I am an alumnus."
ment pensions.
frequently, as at present, in a confrontaThe decision in Mitzner v. Jarcho aftion stance with the faculty and students,
Prof. Albert Kalter, class of'61, since there are no intervening layers and
firmed an Appelate Division 2d Department ruling in favor of Max Mitzner, a recently presented a series of three lec- no other sifting process in the hiring of
plumber since 1922 and a union member tures at the University of Miami Law tenured professors. Furthermore, the
since 1939, who was denied a pension by School Graduate Program on Estate Plan- ABA and AALS guidelines were written
for a multi-level university situation. The
ning.
the Fund's Trustees.
problems of a school such -as NYLS are
The Court unanimously held that the
Peter Brickfield, class of '69, Assist- unique and are currently under study by an
Fund had arbitrarily and capriciously deABA Committee chaired by Dean Shapiro.
ant
Director,
Federal Trade Commission,
prived him of his pension benefits when
recently
chaired
a
cocktail
party
for
Washthey retroactively applied an amendment
to the trust agreement which stripped ington D.C. area alumni at the Hay-Adams
UNDER NEW MANAGEMENT
Mitzner of credit for 21 years of service Hotel, Washington D.C. held in conjuncWe now Cater Parties:
tion
with
the
Law
of
Mass
Communications
because of a one year break when he did not
Workshop.
#
work as a plumber.
NYLS students
Jay Benenson, class of '58, chaired a
The decision marked the end of a
reception
for
New
Jersey
Alumni
last
welcome as always
seemingly endless
struggle for both
Skovronsky and his client, who had been month at Great Gorge Hotel. The reception
rejected by countless lawyers who called was held in conjunction with the New Jersey State Bar Annual Meeting.
his case hopeless.

Alumnus is a "Horatio Alger"
Joseph Solomon, class of '27 and senior partner of the firm of Lehman, Rohrlich
& Solomon, has been named the recipient
of a 1978 Horatio Alger A ward.
Reared in a coldwater tenement in
East Harlem, Solomon was forced to interrupt his formal education while in eleme_ntary school because of insufficient family
[income. More than a half century later he
~ became one of the few persons in the
[history of the U.S. to have two law profesc sorships endowed in his name. The NYLS
Joseph Solomon Professorship of Law is
named in his honor. NYLS also awards
Joseph Solomon Scholarships to applicants
with superior qualifications for the NYLSBologna Summer Program. Recipients of
these tuition scholarships are designated
Solomon Scholars in his honor.
Solomon received his first exposure to
law as a messenger for the Manhattan law
firm that he is now senior partner of. Since
joining the firm, his interest in helping individuals has transformed the work of the
firm from banking and corporate law to
estates and trusts. He enjoys national stature in the field of wills, trusts and estates
and is one of our most distinguished
alumni.

'°

Joseph Solorflon

OBITUARY
Dicran Simsarian, class of '12, died menian Church, the Central Board of
recently after a heart attack. He was 87. Directors of the Armenian General BenMr. Simsarian was active in American and evolent Union, and the Central Committee
Armenian international organizations in- of the Armenian General Benevolent
eluding the Dioceasan Council of the Ar- Union of America.

THE
CiALWAY

BAY
179 WEST BROADWAY

JUST ROUND THE
CORNER ON WEST
BROADWAY BETWEEN
WORTH AND LEONARD
Hard Liquor
Hot Sandwiches

Good Prices Too I

Tenure

Finally, both Dr. Thornton and Dean
Shapiro stressed that they are doing what
they feel is best for the school community,
but, "We are not infallible."
Profs Surprised by Tenure Decision
Lippman, Harbus and Erickson were
denied tenure at the June 1 and 4 meetings
of the Board, after being notified of the
faculty recommendation of tenure on May
2-1. All of them were quite surprised by the
Board's action after thev had received endorsements from their colleagues and from
the student bodv. Manv consider these
three to be among the most popular professors at the school as evidenced by the
consistently
high enrollment in their
classes.
Dean Lippman graduated from NYLS
in 1973, winning most of the student
awards. He was on Law Review and
served as President. During his last two
years of law school, he was assistant to the
General Counsel of the American Arbitration. Association, where he also edited the
"Arbitration Journal" and wrote amicus
briefs. In addition he wrote for the Law
. Review.
After graduating,
Lippman

Dean Marshall Lippman
worked for Graubard, Moskovitz, McGoldrich, Dannett and Horowitz. Hired in the
spring of '74 as an adjunct, Lippman joined
the full-time faculty in the fall of '74 and
was offered the position of Assistant Dean
for Faculty in 1975. He feels the Board is
showing "poor grace" in that he never received any notice or warning that he was
not making the requisite "scholarly" contribution to the school, if that is indeed the
case.
Lippman feels he has made important
contributions to the school. He has spent
his time performing his full-time administrative duties as well as teaching eleven
hours a week. In addition, he has brought
such notables as Archibald Cox to the
school to judge the Wagner Moot Court
Competition. The Wagner, founded by
Dean Lippman, is the second largest Moot
Court Competition in the country and the
largest specialized Competition. Had he
known that this was not what the school
expected of him, he could have made an
intelligent decision about his administrative duties and the time he has spent on
such things as the Wagner.' in terms of
taking time to write.
He and the other professors emphasized that denying tenure to professors of
proven teaching ability is not the way to
develop a core of young faculty dedicated to
the school. The stress on "publish or perish" is already wreaking havoc with scheduling next year as professors take leaves of
absence to write. Furthermore, a law
school has a special mission in training future attorneys to represent clients, which
is not well served by an overweening emphasis on scholarly publication. Significant
contributions made to the school in other
areas than scholarship are deserving of recognition by the Board of Trustees. Competence in teaching appears to be taking a
back seat to the ability to write scholarly
articles.

Women
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in the Law

by Betty Walrond
The Ninth National Conference on Women and the Law was held in Atlanta,
Georgia, at the end of last semester, with NYLS Prof. Nancy Erickson and me in
attendance. The annual Conference is organized by law students "to promote the equality
of women" through workshops, development and exchange of technical and litigation
skills, and creation of a national support network of practitioners, particularly in the field
of discrimination law.
Designed primarily for the benefit oflaw students, the Conference was nevertheless
also attended by attorneys and judges, and people in other professions besides the law.
This year more than two thousand people attended.
The conference was structured around workshops in the areas of victimization of
women, employment, affirmative action, health, sexism in the litigation process, professional women and careers, sex discrimination, domestic relations, economics and women,
the third world, and lesbian law, and panels dealing with implementation strategies in
those areas.
In addition, there was a featured speaker each evening. Shirley Chisholm, Senior
Democratic Congresswoman in the U.S. House of Representatives, spoke about the need
for common goals and unification of the minority rights movement and the women's
movement.
Charlotte Bunch, editor of "Quest: A Feminist Quarterly," founder of the Public
Resource Center in Washington, D.C., and a director of the National Gay Task Force,
spoke about lesbian rights as an integral part of the feminist movement and in relation to
the legal and social structure.
Carol Bellamy, New York City Council President, spoke about alternative means
other than litigation for working for women's rights.
One of the issues raised, not only at the Conference, but by the Conference's being
held in Georgia, was the economic boycott of those states that have not ratified the Equal
Rights Amendment, Georgia· among them. Roberta Jackel, a director of the Ninth
National Conference and publicity co-ordinator, estimated that five hundred to onethousand people did not attend the Conference because of the boycott. Atlanta had been
selected for the Conference site before any call to boycott unratified states. It was not
feasible to switch the site to a ratified state, and cancelling the conference altogether this
year might have jeopardized its future. Many Southern women felt that the South needed
to be directly exposed to the women's movement, and that the ERA's failure in the South
was even more reason to hold the conference there. According to Ms. Jackel, who is from
_Georgia, it is not the state legislators from Atlanta who oppose the ERA but rather the
legislators from the more rural areas of Georgia, and the boycott would probably not
affect them anyway.
Because the boycott was a concern tothose who did choose to attend, there was an
ERA rally in Central City Park in Atlanta and ERA workshops and implementation
panels were set up as part of the Conference program. In addition, the Coordinating Committee _distributed a list of merchants in Atlanta who had signed a
statement supporting the ERA.
Next year the Conference will be held in San Antonio, Texas, and sponsored by the
University of Texas at Austin.

BALSA Elects Officers
by Scott Batterman
The Black American Law Students
Association of New York Law School has
elected as new officers: Chairman Dana
John Harrell; Co-Chairs Richard Jasper and
Neldra Major; Secretary Marlene Archer;
and Treasurer Ronny Green.
Co-Chairman Richard Jasper, in an interview with EQUITAS, stated that "the
sco,IJe of BALSA is national - there are
BALSA chapters in most law schools in the
country - so that it unites black students
all over the country. Basically, BALSA is.
interested in reflecting the needs and interests of the black community at large.
We would like to redress many of the obvious inequities in the legal system; the
ability of members of the Black community
in America to obtain competent legal representation."
"I personally believe there are many
questions that are raised by a system that
has over 400,000 lawyers - more than any
other country in the western world where it seems that 90% of the lawyers
represent 10% of the population. BALSA
feels that its role is to secure the needs of
the Black community and make whatever
contributions we can to the Black community, and thereby help to create a better
society in general. The system makes itself
more viable when it addresses itself to the
needs of segments of society other than the
affluent."

Toward this end, Jasper stated that'
BALSA would be trying to aid Black students at NYLS. "First of all, we believe
that if they couldn't be here, they wouldn't
be here." A specific target of this concern
will be first year students: ''We want to
give them some insight into what skills
they should develop - analytical, written
and oral - in order to survive the first year
experience." He also stressed that students should be made aware of the need for
lawyers in society as agents of justice.
"The late W.E.B. DuBois, an eminent historian and scholar, in talking about legal
education said, 'for what other reason
would a young person come to law school,
other than to see that Justice is done?' I
believe that not only black students, but all
students, should remember that at' some
point in our legal careers, we must concern
ourselves with justice."
BALSA Plans for 1978/1979
For next year, he stated that a major
concern of BALSA would be "to develop
friendly, working, functional relationships
with the entire NYLS community. Communication is the key - whatever differences student groups think they have,
still, we're all part of an intellectual community that binds us together. We can cultivate our legal skill by dealing with people
with diverse backgrounds. The groups
should get together and work to make New
York Law School an exciting place."

New York City Council President Carol Bellamy

School Hosts Law Day
by Betty Walrond
Justice may be a woman, but it is only recently that women in any substantial numbers
have been entering the profession she represents. Traditionally, women law students and
attorneys have had considerable obstacles to overcome as women, and they have had to
overcome them alone. One of the purposes of the third Women's Law Day, sponsored by
the Womeri's Caucus of NLS and held at the end of last semester, was to assure women
who will be entering NYLS in the fall that there are women in the school and in the
profession to whom they can turn for support and encouragement. The program was
planned, organized, and run by Women's Caucus co-ordinators Iris M, Darvin and
Susan Erda, class of '78, and Betty Walrond.
New York City Council President Carol Bellamy, the main speaker at the end of the
day-long program, emphasized the importance of women attorneys and law students
setting up a support network. She reviewed feminism in this country from an historical
perspective, and noted that the ERA was first introduced more than 50 years ago and still
has not been ratified. It is time, she also observed, for women to stop giving up on
themselves, and to stop allowing fear to stymie their creativity and productivity.
Nearly one hundred women, including a few alumnae, attended Law Day, more than
twice as many as attended the previous Law Day two years ago. The activities were also
open to currently enrolled students.
Two panels highlighted the program, one of women judges, and the other of women
attorneys practicing in different areas of the law.
Judges Speak
.
The judges, Hon. Lorraine Miller of the Housing Court of Brooklyn, Hon. Hilda
Schwartz, Justice of the Supreme Court of the State of New York, New York County, and
Hon. Margaret Taylor of the Civil Court o'fthe City of New York, New York County,
emphasized the exciting and rewarding opportunities for women in the field of law,
especially in lifr("ation. Justice Schwartz spoke of the dedication that is necessary to
succeed in the profession. Judge Miller remarked that, in her experience, women who
have appeared before her have often shown their competence by being more extensively
prepared than men in the same courtroom situation. Judge Taylor, who wrote the
controversial decision declaring the loitering statute unconstitutional as applied to prostitutes, spoke also of the difficulties and struggle of women in the law. The panel was
moderated by NYLS Prof. Nancy Erickson.
The participants on the noon attorneys panel described their fields of practice and
their job and family responsibilities. Anne Sidamon-Eristoffis an Assistant U.S. Attorney and head of the Environmental Division of the U.S. Attorney's Office, Southern
District of New York. Marjorie Gross is an associate with Debevoise, Plimpton, Lyons, &
Gates, doing corporate work. Rhoda Lander is a staff attorney of the Legal Aid Society,
working with the elderly poor in the Office of the Aging in Brooklyn. Sheryl Schwartz is
an Assistant U.S. Attorney in the Eastern District of New York, Fraud Division; she
works part-time in an arrangement in which she shares one full-time position with another
woman. Paulette Owens, a graduate of NYLS, has an administrative position as chairperson of the Mayor's Task Force on Rape and Director of the Rape Crisis Center. NYLS
Professor Kim Meredith Lang who moderated the panel, was the first woman to set up a
solo practice in Lake Tahoe Nevada; she rode circuit, receiving help from no one but Reno
divorce attorneys. She prefers teaching as a profession because of the scholarshipinvolved and the more flexible hours than in private practice.
The remainder of the day was taken up with discussions with present students about
such things as work load in law school, family responsibilities, living in New York City,
sexism, etc.; and with sessions at which the incoming women met with student group
representatives and women faculty members.
There was a reception at the end of the day for Carol Bellamy and the judges who had
been on the panel.
The response to the Women's Law Day program from those who had attended one or
more of the activities was most positive.

Answers and Counterclaims
to remedy this situation which is rapidly
(Continued from page 6)
evening news shows and two out of three reaching incredible proportions: Either
New York newspapers described it as find a PR firm that doesn't think that
oceuring at New York University Law EQUITAS is the only newspaper in New
School. One shudders to think how the York or change our name to "New York
Downtown
press will have handled the Griffin Bell University Law School speech at our commencement. That is, if Campus."
they were even told he was coming.
Sincerely,
It appears that NYLS has two choices
James Fishman, '79
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by Cecilia Blau
This year's John M. Harlan Moot
Court Competition was won by second
year student, John Schwartz, who defeated Ira Padlofsky, Edward Hiroshima
and Clifford Entes in the final round on
April 13th before a packed Moot Court
Room.
Sitting on the bench were Judge Jacob
Fuchs berg of the New York State Court of
Appeals, Judge Vincent Broderick of the
Federal District Court, Southern District
of New York, and Presiding Justice Francis T. Murphy of the First Department,
New York State Appellate Division.
Governor Romita v. Leeds, et al.,
this year's case involving libel and free
speech issues, had to be argued on both
sides by each contestant in earlier rounds.
"I was interested in this problem," said
Judge Broderick, "because I have had two
cases that involved the reporter's privilege." The fact pattern drawing compliments from the judges was written by
Richard Fooshee and David Pollock.
Of the contestants, Judge Fuchsberg
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Harlan Moot Court participants, from left to right, John Schwartz, Ira Padlofsky,
Edward Hiroshima and Clifford Entes
said, "The way they handled themselves
was equal to the way many lawyers on a
professional basis before my Court comport themselves. And that's not in derogation of the lawyers." He added, "We threw
them back on their heels," and commended
the "poise" with which they responded.

Judge Broderick commented that it
was "hard to make a decision because all
were good. I thought they had a very hostile bench - you ask hostile questions just
to see how they will react- and they reacted very well."
The Competition was organized by the

Moot Court Executive Board. Chairman
Samuel W. Croll III said, "1977-78 has
been a pivotal year. The quality of student
argument has improved one hundred percent." He hopes that the recent institution
of first year argument will prove fertile
ground for future competitions under the
incoming Executive Board and Chairperson Meg Goble.
The winner, John Schwartz, a Fire
Lieutenant, said of this Competition, "It
was a very real life situation. The experience of getting up on your feet and having
to respond to questions you have no idea
are coming is invaluable." Schwartz felt
highly appreciative of the "totally unselfish" competitors who offered to share their
research with him. As a result, he said,
"The four people who stood up there were
an amalgam of themselves, the other competitors and the Moot Court Board members."
The arguments were videotaped for
viewing by future competitors. The coming
year's National Team members will be
John Schwartz, Ira Padlofsky and Vincent
Alfieri.

Academic Status Committee ...
(Continued from page 5)
Committee is that the dropping of a student, which realistically may be the end of his chances of becoming a
lawyer, is a very serious decision. Any errors which may
have been made, were on the side of liberality." This has
resulted in a trend, according to Lippman, "which may
ultimately be a disservice to the student, allowing him
several chances to continue, then being forced to drop him
later on. The student often feels he has been led on. The
Committee is now rethinking its philosophy. There are
probably marginal students who could get through, or
might slip over the line, and the Committee may have to
make the grave decision and let the student know where he
stands earlier, at the end of a year or three semesters."
While Prof. Brook echoed this concern, Prof. Koffler
offered a different perspective. "If one is given consideration at an earlier stage, it is still helpful, because it gives a
person an opportunity to proceed. In most cases the ~tudent may proceed without any further academic difficulties so that this consideration becomes extremely important ... (and) just because it has this adverse effect in a
relatively few cases does not mean it was inappropriate."
Arnicus Appearances Allowed
Several members of the Committee stated that they
were interested in what faculty members had to say about
the student, and Dean Beam informed EQUITAS that "a
student may get another student to make a statement on
their behalf, (or a) parent or a member of the faculty. One
student had a local attorney appear with him, in the capacity of a friend." All that was required was the permission
of the Committee, which she explains was not very difficult to obtain since, "The Committee is very anxious to
hear the complete story."
As to the atmosphere in the Committee hearing, one
student said, "I have. seen more eye-contact on an Eighth
Avenue subway train." One member of the Committee,
who asked not to be identified said, "The Committee is a
cross-section of the faculty. There is a very liberal wing,
which feels that as long as the student is not failing they
should give him a chance. There is another wing, which
wants to apply the rules of the school very rigidly - if a
student is .002 off the required average, they would act on
it. The interaction between the two keeps the Committee
fairly balanced."
Appeals Process
If, after all this, you receive that infamous second
mailgram, informing you that "You have been dropped
from the rolls of the school," it is not neccessarily true, as
the mailgram will tell you, "This action is ... final." To begin
with, you may petition for a rehearing by the Committee.
Be forewarned though, as Dean Lippman informed
EQUITAS, that the Committee will normally only consider such a petition, "If there were unknown factors. If a
student has been having personal difficulties, but considered the hearing pro forma, he might say he has no
excuse. After being dropped, he might then ask for a

the previous semester. The student must then achieve an
average of2.0 cumulatively and for that semester, in order
to graduate. Otherwise, they will be dropped without any
appeal.
Other Schools' Procedures
Of course, the procedures used at NYLS are neither
'6' unique, nor particularly harsh. At Brooklyn Law School,
t
~ according to Dean Gerard Gilbride, any student who does
~ not maintain an average of 75 (60 is failing) is dropped at
the end of the academic year, and must apply for readmis~ sion. A hearing, in this case, must be requested, and there
! is no real appeal allowed.
The Cardozo School of Law of Yeshiva University has
a set of procedures quite similar to NYLS, according to
Prof. Hobbet, Chairman of their Academic Standards
Committee, while at NYU School of Law a student seldom
appears in person before their Executive Committee, according to Dean Knapp. At NYU, further, there are no
"averages" merely grades of Honors, Pass, Fail, etc., and
an accumulation of low grades determined by a complicated formula of + and - points, sets the process in motion. Further, the only appeal is to the full faculty, alProf. Joseph Koffler
though Dean Knapp says he "can't recall it ever having
rehearing, based on those facts he didn't tell the Commit- been done."
tee. If it's merely a case of the student being dissatisfied
Columbia University School of Law has a system simwith the decision, the Committee won't normally have a ilar to that of NYU, with automatic exclusion and a petirehearing."
tion for readmission.
The student can also appeal to Dean E. Donald
Prof. McDougal: "Hard on Students"
Shapiro, but it is unlikely he will take action. His position,
The-NYLS system, in comparison, does not seem
he explained, is that the Committee spends more time with particularly bad, although at least one member of the
the problem, and knows the situation better than he does. faculty, Visiting Professor Myres S. McDougal is not in
"I would only intervene if I thought a grave injustice was favor ofit.
being done."
The distinguished expert on Human Rights told
The final appeal would be to the full faculty. There is EQUITAS that, "On the surface, it does seem pretty hard
some controversy on the Committee as to whether this
on the students. I understand the school has had very rigid
helps or undermines the Committee. Prof. Brook commented, grading standards. This might have been due to the past
"A lot of people, on and off the Committee, feel that any quality of students. The quality has gone up in recent
kind of regular appeal from its decisions really is inap- years."
propriate and harms the funtioning of the Committee. The
"People should be encouraged to be lawyers, not faced
Committee has a chance to study (the case) in depth and with inhumane difficulties. (At NYLS) there are at least
meet with the student, which the faculty does not." Prof.
three hurdles that some people who might make good
Koffler, however, stated that, "I think it is up to the lawyers might not be able to surmount: a tough grading
faculty to determine the extent to which the faculty as ~ system; a C average requirement; a Status Committee
whole involves itself, and the extent to which it leaves the that considers its function to be more prohibitive than
matter to the Committee, which is a representative of the permissive."
faculty."
"Common sense and humanity should be brought into
One student who prosecuted a successful appeal, was law schools as any other enterprise. I not only teach human
in favor of the process. "Very little is involved - a matter rights, I .believe human rights ought to be practiced."
of typing up a memo and placing it in their mailboxes."
While Prof. McDougal's opinions may not be shared
When queried as to other students using the process, he by the entire faculty, they do evidence a feeling of dissatissuggested that, "it seems like it would depend on the faction with the Committee shared by many students and
problem, but the worst that could happen would be that some members of the faculty. Hopefully, those feelings
the faculty would decide not to hear the request." As a engendered by a lack ofunderstanding of the Committee's
result of his appeal, the faculty passed a new rule, permit- work have been partially alleviated by this article, and
ting any student entering his last semester to take his those people desiring reforms can proceed with an inexams in that semester, regardless of their standing, as of formed discussion.
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Ingredients for Clarity in Legal Writing
by Prof. Elliott L. Biskind
awyers continue to write like writing-illiterates
despite Mellinkoffs The Language of the Law, Weihofen's Legal Writing Style, Dickerson's The Fundamentals of Legal Drafting, Sokol's Language and Litigation,
Dahl and Davis' Effective Speaking for Lawyers, Rossman's Advocacy and the King's English, Biskind's Simplify Legal Writing, Stevenson's Writing Effective Opinions, Davis' The Argument of an Appeal, Oleck's Primer
on Legal Writing, Judge Re's Brief Writing and Oral
Argument and a host ofother writers and teachers oflegal
writing. Even Jefferson could not wrench the pencil from
the dead hand of sterile precedent. Why?
Why don't lawyers recognize that they write for their
clients, not for their own edification nor to show off their
legal erudition? Why do they insist that a phrase having
meaning only to the initiated must retain that meaning,
because a hundred years ago or more, it had been so
deciphered in a judicial decision?
Why are we lawyers slaves to the dead past? Why do
we insist that what is past is sacrosanct- what is offered
is suspect? How can lawyers believe that, "It will be impossible to advise a client of his rights and obligations
pursuant to new language which is untested in our judicial
system. This new language may create an abundance of
work for attorneys, but only at the expense of the consumer whom we will be unable to counsel..."? 1
hat is this "new language" lawyers are afraid of? Do
they-fear that they will no longer be free to tell their
clients that the word necessary in a contract is not an
absolute unless it is preceded by absolutely, very, or
indispensibly?
Reason, persuasion and the dreaded prospect of malpractice actions have had minimal effect upon lawyers who
persist in writing contracts with a verbosity and circumlocution that befogs meaning. This causes clients to turn to
their lawyers for "translation" into common, everyday
language so that they may understand their rights and
obligations. Lawyers, in their written communications,
prefer the opaque to the transparent, legalese to common
words of colloquial 'meaning. The blame lies in their unwillingness and inability to depart from tradition, from the
language used for generations, even centuries, no matter
how stiff and convoluted it has become. That kind of writing, when formalisms were preferred over substance, has
long since disappeared from our lives except in legal communications.
Clients are beginning to demand that the agreements
they may be required to sign be written in easily understood and defined words, and lending institutions and insurance companies have begun to rewite their contracts.
Lawyers, With some happy exceptions, play a small part in
this communication revolution, but there are signs that
threats of legal sanctions will force them to realize that the
writing of two or three hundred years ago will no longer
suffice.
New York's Plain English Law
Q n November 1, 1978, New York's "Plain English" law
becomes effective. 3 Essentially, it provides that
every written agreement with a consumer for. the lease of
residential property in this state, or, where the money,
property or service, the subject of transaction, is primarily
for the consumer's personal, family or household use, be
"written in a clear and coherent manner using words with
common and everyday meanings .' ,
An eleven member committee of the New York County Lawyers Association, has voted, with one dissent, that
the law is "possibly" unconstitutional "by virtue of its
breadth and ambiguity," and is otherwise illegal and
should be repealed. Here are the committee's recommendations:
This Committee believes that, as drafted,
Chapter 747 should be repealed because it
is unworkable, and possibly unconstitutional by virtue of its breadth and ambiguity, will impose costs upon the comrnercial community far beyond the benefits
intended to be conferred upon consumers,
will benefit primarily those involved in the
necessary redrafting of every consumer
agreement now in use and, because of the
lack of clarity of the statute and conflicts
with existing laws, will congest the already
overburdened courts of New York State
with numerous nuisance actions.
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To support this attack, the committee lists several
laws that, it claims, will be affected adversely by so "simplistic" a law. They are: Housing, Urban Renewal and
Real Property; Banking and Commercial Credit; Corporate Law; Taxation and Insurance Laws.
here are those of us in the legal profession who, for
years, have been warning their colleagues to write in
non-technical language with words of common and everyday meanings. The admonitions were met with studied
silence and in some instances with derision. Not even the
threat of legal malpractice actions could shake the impenetrable indifference to the rights of clients. 4
But, when an irate layman succeeds in obtaining a
law, anemic as it may be, that outlaws "legalese" and
requires certain contracts to be written in easily understood English, a large segment of the bar answers the call
to arms - ostensibly to protect and enforce the new law
but actually to kill it by amending it to death.
Here is an example of what one lawyer would like to
do with the new "plain-English" law.
He would "define" non-technical language to mean
language having a technical meaning in a statute, regulation or judicial decision unknown to the general public, but
provided that the technical meaning "is not inconsistent
with the common and everyday meanings of the words
used." A masterpiece of double-talk. (The reference to
"non-technical language" has since been deleted).
Then we come upon the following attempts to define ·
the kinds and types of agreements the law should not
affect. The law includes residential leases and loan agreemen ts where the money is to be used for "personal, family
or household purposes." Here are the suggested amendments:
• A residential lease should not include a proprietary
lease or sublease.
• Transactions in which a consumer is obligated for more
than $25,000 in the aggregate. This means a five year
residential lease with an annual rental of $6,000 need not
be written in a "clear and coherent manner."
• Transactions for "commercial or business purposes"
notwithstanding that the present law limits its coverage to
consumer transactions for personal, family or household
use.
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• "Transactions by a person not regularly engaged in the
business of leasing residential real property or interests.
therein to consumers, or of handing money or otherwise
extending credit to consumers, or of selling or otherwise
furnishing goods or services to consumers, as the case may
be." This might be called the death amendment.
• Any agreement guaranteeing performance by a consumer of his obligation under a lease or loan agreement..
• The law shall apply only to standard printed forms of
agreements. This will leave negotiated, typed or handwritten agreements free of the law's restraints.
• Anyone who leases not more than three residential
units "at one time" will be absolved from the requirements
of the amendedplain language law.
• As for class actions, the total recovery should not exceed the lesser of ten thousand dollars or one percent of
the net worth ofthe one found to be in violation. In making
an award, a court must consider, among other things, the
frequency and persistence of violations, the resources of
the violator, the number of consumers affected by the
violation(s)..and the extent to which failure to comply was
intentional. (italics in original)
The Lawyers' Dilemma
awyers draft their agreements, wills and briefs in
legalese - words and phrases with specialized meanings to them but not to their clients. No amount of pleading, cajolery and stem warnings have had the slightest
effect. They were all ignored. But now there is a law that
may not be ignored; it must be either destroyed or made
completely impotent. The way to do either is to "praise the
Lord and pass the ammunition." This is what is now occurring. The purpose of the law is praised. But even though it
has few, if any, teeth it must be amended by pulling its
remaining teeth.
It is being said that the bar fears the loss of clients
once clients realize that they can write their own contracts.
The best answer to that is Benedict v. Pincus 5. I suggest a
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different reason. It is simply that lawyers do not know how
to write with clarity and precision. They need the legalese,
the cliches, the circumlocutions and ambiguities they are
comfortable with.
"Possibly the day has come in which we should recognize that before an applicant is permitted to hang a license
upon the walls of his office signifying that he is competent
to serve clients, the young man should be required to give
evidence of reasonable proficiency in expressing himself
with clarity and precision." 6
In 1955, the then Dean of Columbia University Law
School observed that, "Any encouragement one might derive from the ... percentage of those who have received
training in writing is shattered when one actually encounters ... the written work of law students." 1
In 1817, Thomas Jefferson drafted a statute and sent
it to a friend with this plea:
I should apologize, perhaps, for the
style of this bill. I dislike the verbose and
intricate style of the English statutes and
in our revised code I endeavored to restore
it to the simple one of the ancient statutes,
in such original bills as I drew in that work.
I suppose the reformation has not been
acceptable, as it has been little followed.
You, however, can easily correct this bill,
to the taste ofmy brother lawyers, by making every other word a "said" or "aforesaid," and saying everything over two or
three times, so that nobody but we of the
craft can untwist the diction, and find out
what it means; and that, too, not so plainly
but that we may conscientiously divide
one-half on each side. Mend it, therefore
in form and substance to the orthodox
taste, and make it what it should be; or, if
you think it radically wrong, try something
else, and let us make a beginning in some
way. No matter how wrong, experience
will amend it as we go along, and make it
effectual in the end. s
In his The Story of the English Language, Professor
Pei cites a legal report of a killing in a Topeka post office.
Sixteen lines were used to identify the post office, "seven
adverbs to charge premeditation, and nine lines to state
the victim died." He concludes:
[t]here is an Elizabethan flavor, however,
about the conclusion of the report, to the
effect that the mortally wounded Mr. X
'thereby did languish, and languishing did
die.'
But he has more to say:
The language of the bureaucrats and
administrators must needs be recognized
as an outgrowth of legal parlance. There is
no other way to explain its pervading, pervicatious and pernicious meanderings.
Lawyers ensconced in administrative
bureaus and feeling secure in their newfound castles were undoubtably the originators of a linguistic form that threatens our
language to the same extent that their
activities are alleged by some to threaten
our liberties. Proof of this statement may
be had in the version of Jack and the
Beanstalk jocularly issued by a lawyer's
magazine to lampoon the legal language. It
begins: 'Once on or about a time, there was
a minor named John or Jack (as he will
hereinafter be designated), other name or
names to your relator unknown.' 9
The New York statute states simply, "Make it clear in
plain English so that a lay person will understand it." To
some lawyers this is heresy that may not be tolerated.
Others rush to explain why it is impossible to obey the new
statute that d .mands clarity and simplicity in designated
types of agreements.
The attack on the bill that preceded its enactment
into law has been replaced with a not unsuccessful damning with faint praise. In a proposed practice commentary
on the new law that carries the name of its sponsor, Assemblyman Peter Sullivan, (New York has an older Sullivan Law that prohibits the carrying or possession of concealable firearms), one commentator spends nine typed
(Continued on page 14)
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Prof Biskind:

The basic principle underlying the new
Sullivan law is the common law doctrine
that a party cannot be held to contract
provisions not likely to have been comprehended (and thus agreed to) by the
party.
Apparently, we are being reminded that the new Sullivan law will be no help when it becomes necessary to
refer to "particular facts not yet in existence." "Few documents," he warns, are "absolutely clear in their application to [those] particular facts."
·
t may be asked here why we are told that it will be
difficult, if not impossible to state with clarity and in
everyday words, what either party will or may do, if
certain stated incidents or events occur. That should be no
more difficult than writing, "Your rent will be $200 per
month."
He then discusses situations where only one party to a
lease has counsel, and reminds us that courts exercise
special care to .protect those reckless enough to sign an
agreement without the help and advice of councel. How
that is affected by the Sullivan law escapes me. Surely, he
does not mean that the requirement for clarity and words
with common meanings is lessened when both parties employ counsel. But what does he mean? He cites several
cases to support his thought that courts will take care of
the party bereft of counsel. This "principle" and the ambiguous sentence rule are "always applicable to some extent because every document is ambiguous to some degree." Every document? Methinks he doth overstate the
problem.
The basic principle underlying the Sullivan law is
simply that the legal profession admits it must bow to the
inevitable and recognize that clients are entitled to have
their contracts, wills, etc. drafted in English they can understand. True, the present law is restricted to a small
group of contracts. It is small only in the sense that it is
designed for an individual's domestic - not corporate needs. The number of people is not small.
As the bill went through the legislative mill, it suffered the inevitable fate of a proposed statute that everyone wanted except some corporate lawyers and their
clients. Almost each vote was paid for by softening a clause
here and omitting a sanction there. The result is a law with
virtually no teeth. But the value of the law is the official
recognition of a principle. At this stage, the principle is
more important than the penalty for disobedience. In time,
the scope will be enlarged, other types of contracts will
come under the umbrella and the sacrificed sanctions will
reappear.
It is not a coincidence that the popular name for New
York's Sullivan Law, is the Plain English Law. This
foreshadowed the attack upon the requirement for nontechnical language and for writing that must be clear and
coherent. It should not be overlooked that the law is to be
applied to a limited number of contract types - not by any
means to all contracts. The requirement in those contracts
- leases, installment contracts and loan agreements - is
for nontechnical language written in a clear and coherent
manner using words with common and everyday meanings. It is doubtful that in any of the affected contracts
there will be words the average lessee or borrower may
not understand.
There are many words in our language with everyday
meanings but that are general and imprecise until applied
to a specific set of facts. These are not technical words.
"Replace" is one; "reasonable" is another. Let us examine
"replace." Heyman v. Commerce and Industry Ins. Co.
10 involved a fire-destroyed shopping center two story
building, "replacing" it by a smaller building and a final
insurance company payment to be made upon completion
of the walls and roof.
The Meanings of "Replace."
he policy contained a "replacement cost" provision. As
the building of 14, 000 square feet had been completely
demolished, Heyman, after invoking this clause, reached a
settlement with Commerce. It provided that she was constructing a "new building .. .in order to replace" the one
destroyed, and that she would be paid $187,500 on her
claim, with a payment of$150,000 upon signing the settlement agreement and the balance of$37,500to be paid when
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Lawyers prefer the opaque to the transparent, legalese to common words ...

(Continued from page 13)
single spaced pages to explain when and why it may be
impossible for draftsmen to adhere to the admonition to
write clearly using- words with common and everyday
meanings. He writes in part:
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the new building would be topped out. (Emphasis supplied)
When Heyman sought payment pursuant to the terms
of the settlement agreement, Commerce refused to pay,
claiming that the "replacement" building was ten thousand
square feet smaller that the original, and that the obligation to pay the balance was conditioned upon a new edifice
of "comparable size and condition." It argued that the
agreement recited Heyman's construction of a "new"
building to "replace" the old one and that "replace" means
restoring to a former condition according to Black's Dictionary. Black defines it as, "to replace again, to restore to
a former condition." The second definition is the one the
court relied upon in resolving the ambiguity in favor of
Commerce on a summary judgement motion.
Just what does "replace" mean? "Replace" may not be
modified by "again" unless it refers to a second replacement. Black cites Illinois Central R. Co. v. Franklin
County, 11 where the court said it followed the Webster
definition, "To place again; to restore to a former place,
position, condition, or the like. To take the place of, to
serve as a substitute for, or successor of." Here we have at
least six different meanings of "replace." In Illinois the
court chooses the third as does Black.
Ballantine defines it, "To restore to a former position.
To substitute. To provide an equivalent as in building a
house to take the place of one destroyed by fire." (emphasis supplied) Note the difference between Ballantine's
former position and Black's former condition.
To support its view that "replace may have been used
by the parties to mean restoration to a former condition,
the court cited Olenick v. Gov. Employees Ins. Co., 12
and Congress Bar & Restaurant v. Transamerica Ins.

als, have a vital stake in effective communication, if only
because their clients require it. Free-wheeling writing is
dangerous, for disregard of specific word meanings (among other things) creates ambiguities that often become
grist for the judicial mill.
Precision legal writing does not, except in rare instances, follow a rigid formula. Our language is replete
with words and phrases that resist precise definition,
words like careful, foreseeable future and reasonable
time. When we have a word like "replace" 'with several
mutually exclusive definitions, a legal draftsman should
specify clearly the nature of the replacement, whether it is
an equivalent of the original, precisely identical, a substitute that will accomplish the same purpose and fulfill the
same use, or - and this is another use of the word whether the type of structure is irrelevant so long as it
does not leave vacant land undeveloped. 14
Ambiguities of Plain English
n a real estate transaction involving interpretation of
an option agreement the pertinent provisions of the
agreement are in the following two paragraphs:
2. This option shall continue in effect until
noon on August 2, 1969, and may be exercised at any time on or before its expiration. The exercise of this option by the
Optionees must be by written notice sent to
the Optionors in the manner prescribed in
Paragraph 9 prior to its expiration.
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9. The closing of this transaction shall be
at the offices of ... , New York, N.Y. on a
day specified by the Optionees in a written
notice sent by the Optionees to the Optionors at least 30 days prior to such specified
date, which such specified date shall be on
or before the date set forth in Paragraph 2.

Co.13
In Olenick, "replace" was regarded as having "its
plain, ordinary meaning ... to supplant with a substitute or
equivalent." In Congress, the court adopted the Black
definition.
The Oxford Dictionary defines "replace" in the following fashion:
To restore to a previous place or position;
to put back again in a place. To take the
place of or become a substitute for a person
or thing. To fill the place of (a person or
thing) with or by a substitute. To provide
or procure a substitute or equivalent in
place of a person or thing. (emphasis in
original)
he purpose of this semantic discussion is to alert one to
the danger of taking the meaning of words for granted,
even the everyday word like "replace." We see that there
are about six possible meanings. This is not unusual, and to
draft an agreement that hinges upon a definite meaning of
a multicipital word without stating the intended meaning,
is an invitation to a law suit as in Heyman. What is more, it
may cause an unhappy client to institute a malpractice
action because of damages flowing from his attorney's
failure to be precise.
This does not end the discussion, for to replace something, can mean to substitute something similar or to replace with an equivalent. Therefore, we need to know
what a substitute is and what an equivalent is. A substitute is a person or thing used in place of another person or
thing. It is not necessarily an equivalent, that is, a thing
equal in value, force, meaning or effect and not necessarily
identical.
The Heyman replacement building was a one story
structure with ten thousand square feet fewer than the
original. The evidence at a trial might establish that because of the interior layout 'and exterior design, the new
building was the equivalent of the old, or, that it was
simply a substitute.
Lawyers Must Write
contract is a communication that declares the rights
and obligations of the parties. It is not a communication from the draftsman to himself. In his The Fundamentals of Legal Drafting, Dickerson puts it succinctly:
Apparently, they [legal draftsmen] assume
that if they have the substance of the instrument clear in their own heads and reflect it in symbols intelligible to themselves
they have fully discharged their drafting
responsibility. By doing so they often fail to
convey the substance of their client's message.
Lawyers, probably more than most other profession-
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The option remained alive until August 2, 1969, presumably until midnight of that day. Notice of its exercise
had to be by written notice "sent .. .in the manner prescribed in Paragraph 9 prior to its expiration." Paragraph
9 requires only that the notice be sent "at least 30 days"
prior to the date set in the notice for "The closing of this
transaction" so long as that date was "on or before" August
2nd, 1969.
Notice of intention to exercise the option was sent
July 11th, less than 30 days prior to the expiration date of
the option, noon of August 2. This resulted in a law suit.
Basically, two ambiguities were involved. When was the
option "exercised," and, was the closing required to take
place on or before August 2nd?
The first sentence of para. 2, states that the option
"expires" August 2nd and that it may be exercised on or
before that date. Unless "exercise" is otherwise defined,
generally, an option is exercised when the holder of the
option notifies the optionor that he is doing so. But the
second sentence of para. 2 required exercise of the option
by written notice "in the manner" prescribed in para. 9 ..
Did "in the manner" modify "written notice" or "exercise
of this option"?
Para. 9 specified that "closing of this transaction" was
to take place at a designated office on a day "specified" in
the written notice that was required to be sent a least 30
days before "such specified date." To what did "such specified date" refer, August 2nd or the day sated in the notice
sentJuly 11?
The language in this agreement uses common, understandable English. There is no "legalese." We see, therefore, that to draft a contract in "plain English" so that
clients may understand their rights and obligations, is not
enough; what is required is to put one English word after
another in proper sequence so that every sentence makes
sense in relation to what has been written and what is to
follow. The option paragraphs described above do none of
these things. They represent the typical obfuscation of
lawyers.
A Confession
he President's campaign to persuade government departments and agencies to return to writing everyday
English in place of foggy-bottom gobbledegook has turned
up a not unexpected easy way out. A letter from the
General Services Administration carries the following
rubber stamp confession and heart-rending plea:
Please excuse the corrections.
By not retyping we're saving
time and money.
(Continued on page 15)
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(Continued from page 14)
There is no sense of embarrassment in this confession.
We do not know whether the "corrections" are for correcting typographic errors, or the dictator's errors of English
usage. It may be assumed that the various correction
fluids on the market have taken care of the "typos" and
that the errors are those of the dictator. If this be so, the
indictment of the rubber stamp is appalling.
. In a More Refreshing Vein
t is to be hoped that the rubber stamp syndrome will
not become the expected excuse for sloppy writing,
for Professor Richard Mitchell of the English Department
of Glassboro College (Glassboro, N.J.) can shame government lawyers, regulation draftsmen and plain letter
writers into writing understandable, even elementary,
English. Professor Mitchell issues a gadfly sheet from his
home printing press. It contains gems like these:

I

Glassboro State College has vice presidents the way the Romans had Huns and
Visigoths. Where do they all come from?
Will they every develop a written form of
language?
and
We must tell our readers on other
campuses a sad truth: Glassboro State College is. not the citadel of learning that it
must seem whose· impressions of it come
from The Underground Grammarian [the
Gadfly Sheet]. We have, for instance, no
Library. We have a Learning Resources
Center.
Holders of Master Charge Credit Cards issued by
Chemical Bank of New York, have received a "simplified"
agreement outlining the contractual relationship between
the bank and each card holder. T9 put the recipient at ease,
he/she is informed that "you" means "you" and no one else
except each member of the holder's immediate family living in the same household and to whom a card has been
issued, and, to anyone else authorized to use the holder's
card.
But the authorization must be by "such persons." The
actual phrase reads, "authorized to use the card by such
persons." Now we see that "you" means anyone at all, not
only a member of a single family unit who is authorized by
all those already designed as "you" to use the card. A
single authorization appears to be insufficient, since it
must be by "such persons."
But Chemical's plain English does not tell us whether
Mr. You's family members, "who have been issued a card
(emphasis supplied) receive one card for the group and
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Finally, under Purchases, Chemical warns that,
another for the stranger and whether the group card dif"Everyone who uses the card is individually and together
fers in any respect from the one issued to Mr. You.
We have seen that the use of plain English is not enough liable to pay us in New Xork. .. " either a designated infor clarity and coherence. Absence of ambiguity, called stallment percentage or the full amount. Here again, a
clarity, is equally important. Along with clarity goes con- card holder, according to the Chemical English experts, is
ciseness, an invaluable ingredient of clarity. The Chemical not presumed to know or understand that phrase, "joint
Card names three types of card holders. Here is the pre- and several" liability, therefore it must be changed to
"individual and together'' liability. It would add to clarity if
cise language:
·
it were stated that "the" card means every card issued
In the Agreement certain words are used
pursuant to an applicants request, and that all purchases
as follows: the words you, your and yours
made on the cards so issued are individual liabilities of each
refer to whom one or more cards are isholder of that card and joint liabilities of all of them. Supsued. These words also refer to the mempose B, holding a card pursuant to A's request (A being the
bers of his or her immediate family, living
applicant for a Master Charge Card) makes no purchases
in the same household, who have been isfor January, 1978, but others holding similar cards make
sued a card, and anyone else authorized to
purchases totalling $150, is B to be held "together" liable?
use the card by such persons. (emphasis in
original)
That is how the rule reads. Assuming again that B makes
A concise use of plain English would have reduced the the only purchases on the card during January, are all the
meaning of you, your and yours to, "the person who has other holders of the card charged to A, liable "together"?
"Default" is a word the anti-Plain English lawyers
applied for the card and to anyone else authorized by the
applicant to be issued a card in that persons name but with insist is too technical for benighted laymen to understand.
How long must we tolerate such nonsense? Anyone who
the card applicant's serial number."
As a Master Charge Card may be used to obtain cash has lived long enough to have learned simple grammar or
loans, Chemical has found it necessary to define "cash to have signed a residential lease knows the meaning of the
loan," a phrase seemingly regarded as esoteric. It becomes word. If "default" is a technical word to be eschewed, so
an "advance." This is a pity because an advance differs are "yes" and "no."
What about "debit and credit"? The Chemical rules
materially from a loan. The former may or may not be
returnable; the latter must be. Nothing has been gained in appear to regard those words as readily understandable. If
elementary education by implying to an adult card holder so, why not "default?"
The need to write contracts with clarity and coherthat the phrase "cash loan" is too difficult for him/her to
ence has fallen into the hands of those whose undergrasp, therefore, it will be called an "advance."
By the same token a card holder is taught that "card" standing of the lawis as meager as their understanding of
means the "plastic card, Master Checks, or any other the English language, its syntax and synonyms.
means of accessing your Account." Here we have a soNOTES
called word, "accessing," that Chemical does not think
1. Letter from Real Estate Committee of Rockland County, N. Y. Bar Association
needs an elementary definition. Could it be because it is a complaining about New York's Plain Language Law.
2. M'Culloch v. Maryland, 17 U.S. 316 (1819).
coined word whose meaning is unknown but to its inven3. See 5-701, General Obligations Law as amended.
tor?
4. Biskind; Inept Legal Writing: An Invitation to a Malpractice Claim; Defense
Under the heading of "Card Use" a card holder may Law Journal, August, 1977.
5. 191 N. Y. 377, 94 NE 284 (1908).
use the card to "purchase or lease goods or services (called
6. Rossman, Better English for Lawyers, 48ABAJ 1048, 1051.
"Purchases")" wherever the card is honored. Chemical
7. Bulletin of Information, Series 55, No. 47, Nov. 26, 1955, p. 9.
8f The Writings ofThos. •i'fferson 417-418 (Lipscomb, ed.f105l
may honor purchases "and/or'' advances in exce~s of one's
9. Pei, The Story of the Erlglish Language, p. 211.
line of credit, thus retaining the option of honoring excess
10. 524 Fed 1317.
purchases or advances or both. For clarity and coherence,
11. 387 Ill. 301, 56 NE 2d 775, 779.
12. 42 AD 2d 760, 346 N. Y.S. 2d 320.
this is not a recommended method of expressing plain
13. 42 Wisc 2d 56, 165 N. Y.S. 2d 409.
English. It is a perfect example of befuddling. "And/or"
14. See: Champion Intern. Coop. v. Contental Cas. Co., USCA2d Cir., 12/76, re,
has been called a verbal teratism, 10 indicative of confused meaning of "occurence.
15. Beal v. Smith, 35 AD 2d 730, affd no op. 6/10/71.
thought and has no place.in a statute or legal document, 11
16. Gallopin v. Continental Cas. Co., 290 Ill. App. 8 7 NE 2d 771 (1937).
and a phrase that leads to confusion and is "obnoxious to
1 t. Wood v. State, 243 SW 2d 31,33.
18. Becker v. Burkes, 262 App. Div. 893.
concise pleadings. 1~ The late John W. Davis labelled it a
19. Mellinkoff, The Language of the Law, p. 307.
"bastard." 19

Bell's Appearance at Commencement Drews Protest
(Continued from page 7)
aid of a loudspeaker, they also chanted
such things as "F.B.I., C.I.A., Ain't no
justice in the U.S.A." and "Hey, hey Mr.
Peanut Man, Watcha gonna do about the
Wilmington 10?"
Most of the graduating
students
across the street had no comment on the
activities, or said it had no effect on them.
One student was critical though, stating,
"They picked up a lot of political riff-raff
that came down here. The Wilmington 10 is
a good cause, but not ripe for Federal intervention." He also expressed the opinion
that the protest might "hurt the reputation
of the school."
The protest even made its way into the
commencement ceremony, briefly. The invocation, given by Eugene Callender,
President of the New York Coalition,
called upon the "Great God of justice" to
"ease all people from under the yoke of
oppression, in Korea, the Soviet Union,
behind the Iron Curtain, and in this country, in North Carolina, the Wilmington
10."
Dean Blasts Tactics
When Dean E. Donald Shapiro was
reached for comment, he stated that while
he felt "people have a right to protest about
whatever they want," he also considered it
"rather poor taste when the Attorney Gen-

recommended. These included a statement - the power to grant bail and a new trial for
era! is here as our guest, to call a protest."
He also questioned the "soundness of the that HEW Secretary Joseph Califano was "the Wilmington 10." He stated that while
legal arguments advanced," noting a letter on the list, which the Dean said was un- the case. was a "gross miscarriage of juswhich was sent to Attorney General Bell, true, and the ommission of several men on tice," it was "not the fault of the Federal
urging him to use his influence on the Gov- the list who were either too old or ill to Government .. To attack Bell on the Wilernor of North Carolina to obtain pardons travel, or who had been previously hon- mington 10 is a bad rap. It was like asking
of innocence for the Wilmington 10. "I don't , ored by the school, or, in the case of Judge the Attorney General to free (Soviet disthink that's appropriate for the Attorney
Tom Clark, one who had died. Shapiro sidents) Scharansky or Yuri Orlov. He has
General."
said, "They make me out to be an ogre ... I no jurisdiction." He did state his support
It was particular tactics used, how- think shading the truth this way doesn't for the request to have the Justice Department file an amicus curiae brief.
become a lawyer."
ever, that drew the strongest response
Responding to some of the charges,
from the Dean. The letter to the Attorney
Jonathan Kay, a graduating student who
General was written on NYLS stationary,
School Envelopes Used
and the Dean stated he was "very disThe letter, which was mailed out to all drafted parts of the letter sent to other
turbed someone took the official letterhead
the graduating students by a group calling graduating students concerning the choice
of New York Law School to send a letter to themselves "The Concerned Graduates of of commencement speaker, said that the
the Attorney General," calling the act New York Law School," was sent out in NYLS envelopes were provided upon re"unethical, immoral and maybe illegal. ... If NYLS envelopes. This fact also upset the quest by an administrator of the school. He
someone sends a letter, I think it should be Dean, as well as several students who con- declined to identify the administrator,
stating that he was aware of the controon their own letterhead. This gives the tacted EQUITAS.
Dean Shapiro explained, "What has versy surrounding the use of the enimpression it was written by New York
upset me is that I happen to believe very velopes. Because he was interviewed before
Law School, which it wasn't."
strongly in the underlying issue. I'd like to Dean Shapiro could be reached for comDean: "This is an absolute lie!"
see the Wilmington 10 freed. I just don't ment, we have no reply as to the Dean's
other charges.
The Dean was also upset that "another
think this is going to help."
Another person who questioned the
He did state, though, that the group
letter said I didn't give a copy of the stuprotestors' tactics was Bernard Fischman, decided to call itself "The Concerned Graddents' recommendations (for commencean attorney with Shea Gould Climenko & uates of New York Law School" because
ment speakers) to the Board (of Trustees).
Casey, and an early supporter of the Na- c.herwise, "it would have entailed fifteen
I certainly did. This is an absolute lie!"
Holding a copy of the letter, and of the tional Lawyers Guild. He was particularly or twenty signatures. It may have been
list of recommendations made'by the stu- critical of a flyer, handed out at the protest, proper (to have had everyone sign the letdent committee, he noted several mistakes
by the N. Y. Alliance, which stated that ter individually,) but it was a last minute
"U.S. Attorney General Griffin Bell ... has thing."
in the letter's listing of who the students
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